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1 gone this 1785 tiſe, © by 
| 2 ffering it ta paſs your Lord. 
ſhip's Hands without Cenſure, 
hath encouraged me to offer 
it to the Publick under your 
Protection. 

"The Deference which is juſt- 
, paid to your Lords 
. Fndgment by the Students 
„ 5 5p gol ron and 


and Profeſſors of the Law in 
particular, and which ts equally 
due from "All. who lool into our 
legal Conflitution or Polity, can- 
not Jas, to give this Piece a 
favourable Reception, If, 
Het Wehe pour Tk; ip 
ſhall. CANE it ee r Pa- 
tronge. 
M Ln. bs Fa am thus 
providing for the Succeſs of my 
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[NTRODUCTION, We. 


HE Deſig n of this Treatiſe i is to 
ſhew — Original, the Eſtabliſn- 


ment, and the Nature of Tznurss 5 
- And:becauſe all that Part of our Com- 


mon Law, that concerneth Taznuzss, 
bath Original from the Frupar. Law 
(al I propoſe to praſecats? it ten. 
lowing Met 

I. I ſhall th ond; hackers * 
ther [in the beſt Manner I can}: fo 
much of the Law or Doctrine of Fxups 
as ſeems neceſſary, and wanting to a 
right Apprehenſion of Tzxurss. 


A 3 IL 


1 a) Vide Sir Hen. Spelman's Poſthum. Treatiſe of Par- 
— 57, 58. Poſfthum. Treatiſe of Fruds and Tenures 


p 38 Knigbt- Service per totum; and G. ad verbum Feodum. 
rag. 


| de jure feud. L. 1. dieg. 7. And Philips his Treaty 
of Tenures in Capite, and by Knight-Service, per totum. 


2 An Introduction to the 

I. 1 ſhall endeavour to diſcover the 
Time when, and the Authority or Law 
itſelf, by which Fzups or Frxs were 
eſtabliſhed in England, and by which 
the Law or Fxups became a Part of 
our Common Law: And ſhall take oc- 
caſion to ſhew that Waxpsnrp, Man- 
RAGE, Rl izr, and the like Fruits 
[or ſeeming Grievances] of Trxuss 
were either properly Fzupai, or that 
they prevailed among us as ſuch, in 
Conſequence of our own Conſent 
to the Introduction or F iction of 


Trunks. 

III. I ſhall conſider hes main Prin 
eiples, : Qualities, and Rules of T- 
NURE, and ſhall ſhew that they are 


plainly Fezupai, and that they are to 
* accounted for ah as ſuch. 


Law of Teuures. 3 
CHA P. I 


X 8 I do not mean to exhibit a 
tedious or minute, Treatiſe of 
Fzups, I ſhall not prejudice or per- 
plex the Reader with trifling Etymo- 
logies (b), imperfe& Definitions (c), 
or contradictory Gloſſes : But ſhall 
confine myſelf to ſuch Texts as are 
generally agreed, and ſhall offer ſuch 
an Account of the Policy and Nature 
of Fxups in general, as may ſupply 
the Want of a formal Definition; and 
ſhall barely propoſe Mr. Sommer's Ety- 
mon, becauſe it ſeems too rational 
be ſlighted, and is in Truth 00 
a Baſis to be neglectee. 
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(b) Whereof there are many. D Freſne Gloſſ, ad 
8 Feudum. Somner Treat: / of Gs 104. 4758 


Exam. jur. feud, cap. 2. Q; 1. Crag. de jure feud. 40, 


41. 

0 (e) It being impoſſible to warrant, or ſuggeſt the ſeveral 
Kinds of modern or improper Feuds, within the Compaſs of 
any, Definition or Deſcription whatſoever : Upon which 

Account the Feudiſts ſay, that Omnis definitio in jure pe- 
20 eſt, Vid, Crag. de jur. feud. 425 43 Zaſius in ae 
eng 3+ | 3 Wh i 
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An Hirbeluc bm td the 
Mr. Sonner then ſupnoſes, that the 
hg 4 205 15 


Word ( Feud is a German Compound, 
«* which, copfiſts of Feb, Les or 2 
4 ngnifyi 4 9 alar) lie 
% Wages ch, and ot 4 Head, or 
Th 5 importing Quality „ Kind, 
0 or Nature (e); ſo that (ſays he) 
| +” Feudum, Fee, or Land holden in 
ts” Fee, is no more (conſidered i in its 
155 frſt and. primary Acceptation) than 
0 woe: was holden / in Fre- Bode, by 
e Contraction Feud or Feod, 3. e. in 
ſtipendiary, conditional, merce- 
1 2 Wey and Nature, with the Ac- 
c knowledgment of a a \ uperior, . and a 
& Condition, of drei him ſome 
« Service for 1 upon the With- 
e drawing where the Land was re- 
* vertible unto the Lord (f)“ ' . This 
"Etymon not only ſuggeſts the moſt 
* Account of but 


fe Vide Schilt, Gaa5 jur. A I nat. Seed 


4 


fel di. Cap. 4. Sec. Her & Comment.) ad Rubr. Sect. 5. 
127 Foun. Poſthum, red atiſe of the antient Government of 
ng] and 51. 


Senn. Treatiſe of Gay, 106,106, Vid. Spelm, 
Glol ad verb. Feodum. 


(f) Somn, Treatiſe of Gav, 110, 111, 


Tau of Tonnres. 5 
gives us the eleareſt Deſcription of 
the Thing itſelf, and is agreeable to 
the Book of Feuds (g) which fays, 
that Beneficium (Feudum ſcilt.) (b) 
illud eff, uod ex ' benevolentia ita 
dabatur alicui, ut proprietas rei penes 
dantem remaneret, uſusfructus ad acci- 
pientem ejuſo; beredes pertineret ad 
Hoc, Ut ille & ejus heredes Domino 
fideliter Kauen. The Senſe where 
of is thus expreſſed by Mr. Selden, 
ae. « Feuds or Feuda being the fame, 

« which in our Laws we call Tenan- 
« cies or Lands held, and Feuda alſo, 
© are Poſſeſſions ſo given and held, 
« that the Poſſeſſor is bound to do 

e Service to him, from whom they 
ce were given (1). 

This Service was originally purely 

Military (k), and the Poſſeſſor's or 
Feu N s Homage or Fealiy, was 


(g) Feud. Lib. 2. Tit. 2 


(h) Feuds were 1 called Beneſcia, 3 p. 
Hence man en euds are to this Day called Be-. 
nefices. Spelman's Poſthum. Treatiſe. of Feuds g. 
i) Seld. Tit. 2 Honour 273. 
k) Vide infra. 


6 An Introdhtion to the 


(as it ſeems) in the Infancy of Feuds,.. 
a Kind of military Engagement, ra- 
ther implied than expreſſed (1), to 
be faithful to his —— and 
alſo Aſſiſtant unto him (m). Sir Hen- 
ry Spelman therefore calls a Feud, 
Prædium militare (n), and Mr. Som- 
ner fays (o), that every Inheritance is 
improperly and corruptly called a 
Fief, or Fee, that is not holden Milli- 
tic gratia, the Ground of all Fees (p). 
To manifeſt the Truth of this AL. 
fries, it is neceſſary to take a ſhort 
View of the Original of Feuds; which 
were a military Policy of the Nor- 
chern conquering Nations (q), devi- 
n | of 3 ſed 
h Wie infra. 


lm) Seld. Title of Honour 274, 
(en) Poſthum. Treatiſe of F Sat 6. 


| Ky hs my | . 
3. G4. N inventum peperit r rei Mi lier 22 | 


ff. ad verb. Feudum.. ; 
—— Feud ad militiæ ſubventionem ap inventa 
. Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4. Sect. 1. 
) Conflat Fendor um originem a N een Crentibus 
e Cc. Crag. de jure feud. 2 Sehilt, Com. 


| eud. Alaman. 8. Sed. Title of Hon Hour 274 8 
E Gif. ad verb, Lax. Hic comractus I ſcilicet Feydalis pro- 
6 prins 911. Germanicarum Gentium, neg; quam tnventtur, 


niſi ubi Germani ſedes ver unt. Grot. de] ure Beli & Per 
. Ce. 94. 2 


La of Tenures. . 9 
ſed as the moſt likely Means to ſecure 
their new Acquiſts, and were large 
Diſtricts or Parcels of Land given or 
allotted by the conquering General, 
to the ſuperior Officers of his Army, 
and by them dealt out in leſs. Parcels 
to the inferior Officers, and moſt de- 
ſerving Soldiers (r): | Theſe Allot- 
ments or Portions of Victory natus 
rally. engaged ſuch as accepted them 
to defend them; and as a Part could 
not. be . preſerved independent of the 
Whole, all Givers, as well as Recet- 
vers, were mutually and equally con- 
cerned to defend the Whole, but as 


(tr) Cum ex Septentrione (quam Plinius officinam gentium 
wveriſſume dixit) Innumeræ Gentes domi ng rei familiaris 
preſſæ egrederentur novas ſedes PMiuræ, Gothi, Vandali,' & 
Hunni, tandem etiam Longabardi :[ut de aliis taceam ] 
Imperium Romanum diripuiſſent, Regioneſque ex hoſle captas | 
militari more inter ſe diviſerunt, ut non minor Inferiorum 
uam Principum in his Expeditionibus haberetur Ratio, 
We, Crag, de jure feud. 19, 20, 376. And Sir William 
Temple ſpeakjng of the Saxons ſays, That their. Princes or 
Leaders of their ſeveral Nations became Konings; or Kings 
of the Territories they had ſubdued, and that they re- 
ſerved Part of the Lands to themſelves for their Revenue, 
and ſhared the Reſt among their chief Commanders by great 
Diviſions, and among their Soldiers by ſmaller Shargs. Temp. 
Intreduct. L the Hit. of England bs. e 


An Introduction to the 
that could not be done in a tumul- 
tuary Way, Order, and to that End 
a military Subordination was neceſ- 
ſary; and therefote each Receiver 
was ſuppoſed, in Conſequence of his 
Acceptance of any Portion to oblige 
himſelt as long as he held it, to at- 
tend to, and enter into Meaſures for 
the Security and Defence of the 
Whole, whenfoever he ſhould be re- 
quired | (f) by his Benefactor or im- 
mediate Superior, and was likewiſe 
ſed to be accountable to him as 
his Commander or Leader, for his 
Attendance and a faithful Diſcharge 
of his Duty: Such Benefactor or Su- 
perior was likewiſe ſubordinate to, 
and under the Command of his Bene- 
ſactor or Superior, and ſo upwards to 
the Prince or Chief himſelt. Thus 
4a . r military Subordination was 
naturally and rationally enough in- 
tires and TP; "and; an Ain 
8 of 


1 70 AUR ad rei 3 Voſallus — 
tenet, & nen ultres Domino juſta bella moventi tene 


7 bitur------- Preftab it aulam * % reſui /tut. 
Zaſius in uſus feud. f. 29. * 


PR 


In of Timer... 5 
of Feudataries were, as: ſo many Sti- 


pendiaries, always on Foot; ready to 
muſter and engage in the Defence''of 
| e * (9: So that the feudal 


EReturns 


* Þ — 7 
10 . 8 288 of as Diſtribution of Gaul among 
anks being of this Nature, I ſnall here tranſeribe the 
— — of it, vis. Quant. au terres de la Gault, Les 
| Francois vicborieur les confiſquerent toutes. Et hors 
celles, qu'ils retindrent au Domaine du Prince, ili diftribu- 
erent toutes les autres par Climats & territaires aux pritci- 

Paux Chefs and Capitaines de leur Nation. Donnant a tel 
toute une Province a titre de Ducht : a tel autre un pays tle 
Frontiere @ titre de Marguiſat: a un autre une ville avec 
fon territoire adjacent a titre de Comte: bref u autres 
. chaſteaux ou villages avec quelgues terres d'alentaur 4 thre 


de Barronhie, Chaſtellenie, ou 22 Sei eigneurie, ſelon les me- 
rites particulier de chacun, i mombre- da 


7 


uil avoit ſoubs luy; car c 40 5 75 fant pour eux 
b Land /o L ne concederent pas ces terres a leurs go er 85 


Pour en jouyr en toute Franchiſe, & ſans preſiation oy. * 
vance aucune, ains les concederent a titre de Fief, c 4 
dire @ la charge A aſſiſter a tous jours le Printe Sovetain un 

£Herre.* Et non ſeulement 1s Prince Sovergin dei N 
"cots conceda a ſes Capitaines tant pour eux, £08 4 
ef vert 2 ; ; 


ſeldatt, des rerres de leur partage a titre de 
mais auſſi ces Ca itaines baillerent a chacun de leurs 
datt la part, qu'il leur en voulurent conceder, a meſme £& 
od . vers eur, cet a dire a la Charge qu'ils ſeroient 
5-aſſiſter en << toutefors & Daantes 5 Il on ſeroic 
— par ce moyen leurs compagnies demurerent tithes 
- Pour Jamatrs. -——— Ces nes avoient le commanite- 
ment & puiſſance publique en qualite d"officiers, uffani bun- 
"fore emeures en leur charges de Capitaines, Eu ta 
Par le moyen des Vaſſaux, qu 2 avoient ſoubs rur, 4 
3 2 _— Mey 9 Gy ö 
vu livres des Fiefs ils appellea Capitanei nc Rog aut Rag- 
ni. Loyſeau Tratte de $eigncuris 13, 14, 16. 
on 


20 As Introtuttion tb the 


Returns of Fealiy, or mutual Fidelity 
and Aid were not originally ex pacto 
u), but ſeem to have been politick, 
or rather natural, Jags drawn 
from the apparent Neceſſity, theſe 
warlike People were under, of main- 
taining their Ground with the fame 
Spirit and by the ſame 'Means they 
had got it. But as the Princes of 
Europe were every Day more and 
more alarmed by the Progreſs of the 
Northern Sd, many of them 
went into this or a like Policy, as the 
ſtrongeſt Intrenchment; and in Imi- 
tation of it, they, reſerving the D. 
minium or Propriety of the Lands 


they gave, parcelled out ſome of 
their own Poſſeſſions or Territories 


under an 855 _ | wh engaging 
a | 24 their 


. as 
44 9 23 " 23S _ 6% STEJTS þ4 — 


F 3 Renders (or RAY 28 now . were not ori- 
: nk ex patto vel condicto, for that was but Cautela ſu- 


: — 5B but of common Right. * Treat. f oy 


(w) „ HIRE Lend FAIR WY bellis undequague aro- 


0 mit, Imperatoret, Reges, Principes conſultius ducunt 


patricii: & magnatibus ſuis [ ques . Capitaneas vocabant] Re- 


tienes integras, preſertim 17 & hoſtt expoſitas diftri- 


burre, nos ut * has Integre poſſidentes opes eraderent : Sed 
ut 


x 


1 Lat of Ternres;:. Tt 


their Benefictaries or Feudataries, to 
make them like Returns of Fidelity 
and Aid, as followed from the Deſign 
and Nature of an original Feud: (x), 
from whence the feudal Obligations 
probably began to be confided as 
Renders, or Services of Render, cal- 
culated for the Benefit of the Proprie- 
tary, who was, in reſpect of the Do- 
minium or Propriety remaining in 
him, from henceforth called D.. 
nus 0. £ | 3 


© L * * 1 « FS. . 
„l er - * 


nt diftrattas in idoneas portiones ſin "y fagulis eite, bas 
Kale onarum eat en = pendii nomine — 3 
Li cum ipfis patriam unanimiter tuerentur | fidei Inter- 
: "poſits jure jurandè] & Militanti Principi in auxilizim ve- 
nirent evocati. Spelm. Gloſſ. ad verb Frodum. The 
ſame Author (in his Treatiſe of Parliaments 57> 58.) ſup- 
poſes that the King of England did in the g. por- 
Son out the Lands of England in this Manner : Ad the 
Lord Cole aſſerts, that the firſt Kings of this Realm had 
all the Lands of England in Demeſne ; and les grand Manners 
„ para (ſays he) they reſerved to — and of 
"the © Remnant they, for rn defrtopn yes wp 

the Barons of the Realm, &c. 1 Inf. 58. 5. | 
(x) Ego Titius juro Quad a dae hora ero 84. 

fee debet efſe Vaſſallus Domino. Phy” Lib. 2. Tit. 5 

ua” a. 


(y) Dominus appellatur it, Qui feudum in re 
teri Fruendum conſtituit, idcirco ut — eredituy, © i 
rei in Jedun _ deminium & proprictatem retinuit, e 

m 


- 


T2 Au Introuuctiom td the 
The feudal Policy having obtained 
thus far, the few 5 that had 
not ſas above] gone into it, -confe- 
derated themſelves Prince and People, 
as Lord and Feudatary, to ſtand by 
and aſſiſt each other in Caſes of com- 
mon Danger and Concern: (z) In 
- Conſequence whereof, and of the 
Fealey expreſſed or implied in ſuch 
Confederacy, every Man's Poſſeſſion 
was conſidered as a Fein; or Sr ipend, 
* became as ſuch a Pledg e Or Seeu- 
for the due ie ee of his 
aal (a 5 ; 9 that * feudal Policy 


* 
* 34 er WA. 


. 


3. ; 2 way he Nr ee 


Kane _ in 'Hota nan, 8 
Cog Fai a in ure are Wi ria re 2 
W. hs Fed 715 all. of 
Ang ords Sire 
e le. 


— Fngugea between the Ia 
exeral Obligations refulti 


3 an ae Feud for though... 
refs, was ſworn only by the Feuda 


7 21 is ex- 


in the Book of Feuds ( Lib. 2. Tit. 4.) 1e be Ju- 
jurandum 


I « © = 2 * hn * A 
4% 


ue Tenures. 13 
thus hinted, and thus advanced, was 
now become the military Policy of 
the Weſtern Parts of the World (b); 
and military Aid or Service, (as now 
called) was underſtood to be the real 
or fictitious Terms of all Propriety or 
Poſſeſſion in Europe. 89 

This general View of the Origina 
and Progreſs of Fzunps, being ſuffici- 
ent to ſuggeſt their Nature ; I ſhall 
now proceed to the Doctrine of Fevps, 


jurandum quod a vaſallo præſtatur Domino Vet that it 
was binding - on both Sides, appears from the moſt au- 
thentick Explications of this Engagement: Thus accord 
ing to the Book of Feuds (Lib. 2. Tit. 6.) Qui Domina 
Juo fidelitatem jurat, ifla ſex in memoria ſemper babere 
debet, Incolume, tutum, honeſtum, utile, facile, paſſibile 
Sed quia non ſufficit abſtinere a malo, niſi fiat quod 
bonum eſt, reſtat ut in ſex prædictis concilium & auxili- 
um Domino præſtet; Dominus quoq; in bis omnibus vicem 
deli ſuo reddere debet : And thus according to Ravenna 
(in Conſuetud. Feud. Lib. 2. Tit. 6. p. 115.) Dominus 
non tenetur jurare Vaſallo fidelitatem, ſed in ectu tenetur 
ſibi in tantum abſq; ſacramento, in Quantum tenetur Va- 
Jallus Domino cum ſacramento Et vice mutua eff obli- 
gatus Dominus Vaſallo ſuo uirtute dictæ fidelitatis (ſcilicet } 
a Vaſallo juratæ. Vide Crag. de jure feud. fol. 44, 45. 
'Hanneton de jure feud. L. 1. Cap. 13. | 
[b) Sir Henry Spelman calls the feudal Law the Law 
of Nations, for ſo, ſays he, I may term it then ' (ſpeaking 
of very early Times) to be in our Weſtern Orb, Spelm. 
Paſibum. N of Parliaments 57. 


B © confines 
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14 An Introduttion to the 
confining myſelf to ſuch Heads or 
Branches of it, as moſt directly lead 
to the Knowledge of Tenurer. 
+ Esuvs, Fiefs or Fees, then were 
originally precarious, and held at the 
Will of the Lord (c); then they be- 
came certain for one Vear (d), and 
were ſome Time after given for Life 
(e); but though Fzups were not at 
this Time hereditary, yet the Vaſſals or 
feudal Tenants were called Wativi, as 
if born ſuch; and it was unuſual, and 
even thought hard to reject the Heir 
of -the former Feudatary,. provided he 
was able to do the Services of the Feup, 
and the Lord had no juſt Objec- 
. tion 
(c) Antiguiſſimo tempore fic. erat in Dominorum pote- 


fate connexum, ut quando. vellem, poſſent' auferre Rem 


in feudum à fe datam.. Feud. Lib. 1. Tit. 1, —— Sta- 


tim ab. initio: originis feudirum in Domini feudum conce- 


dentis poteftate fuit, feudum conceſſum quandocung; vel- 

precari inſtar, reuocare. Hanneton de jure feud. 1 39. 
Somn. Treat. of Gay, 108. ES 
(d) Paſtea vero es ventum eſt ut per annum tantum 
firmitatem haberent.. Feud. Lib. 1. Tit. 1. — Deinde 
uſu inolevit ut per annum integrum Feudum ſemel conceſſum 
firmitatem haberet. Hanneton de jure feud. 139. 

(e) Deinde Statutum.eft ut uſq; ad vitam Fidelis pro- 
duceretur. Feud. Lib. 1. Tit. 1. —— Poſtea vero e 


ventum eſt, ut ad Recipientis vitam perduraret. Hanneton 
de jure feud, 1 39. 


+8 


Law of Tennres' 15 
tion againſt him /f) : But though the 
Lord did not remove the Heir from 
the Frup, yet it is not likely that he 
facceeded abſolutely as of Courſe ; 
but that he paid a Fine, or made 
fome Acknowledgment, in the Na- 
ture of Relief (g); for the Renewal 
of the Fevry; and though fuch Fine 
or Acknowledgment was originally 
made to ſecure the Succeſſion, which 
was then arbitrary, and at the Will of 
the Lord; yet it was continued even 
after. Feups became hereditary (h), 


t) Licet Hæreditaria Succeſſio tum non erat in feudis, 
Nativi 1701 hi Tenentes dicebantur ut apud Nos Bodie, 
ques mf: juſta offenſe cauſa præceſſerit, & ad ſervien- 
2 non e, LT erat 4 ſuis elle re- 
movere. Crag. de jure feud. 20, 21. 
(g) Relevium oft præſtatio hæredum, Jui quum veteri 
jure feudali non poterant ſuccedere in feudis, caducam 
incertam hereditatem relevabant, ſoluta ſumma vel pe- 


cuniæ vel aliarum rerum pro diverſitate Feudorum. Schilt. 
Cod. de Bonis Laudemialibus. Set. 52. —— According ta 


Hotoman, Relevium dicitur Honorarium, quod novus Vaſallus 
Patrono introitus cauſa largitur, quaſi morte alterius Va- 
ſalli, vel alis que caſu feudum ceciderit, quod jam a now 
13 Vide Hot. de verb. Feudal. Et Gloſſ. ad X. 
riptores ad verb. Releuium. . 

(b) Thus in Germany, the old Acknowledgment was con- 
tinued by an expreſs Proviſion in the Conſtitution, by which 
Feuds were made hereditary, viz. Servato uſu major 

Lalvaſorum in dandis Equi: & arniis ſuis Senioribus. Vide 
Son Lib. 1. Tit, 1. Et Leges Longobard. Lib. 3. Tit. &. 


ct. 4. 
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and is well known at this Day (tho 
by ſeveral Names) in moſt Countries. 

_ Feups were afterwards extended, 
beyond the Life of the firſt Vaſſal or 
feudal Tenant, to his Sons or ſome 
one of them, whom the Lord ſhould 
name (i); but in ſuch Caſe the feu- 
dal Donation (k) was not extended 
9 beyond 


' (i) Sic progreſſum ęſ ut ad filios deveniret in mow 

(ſcilt.) Dominus hoc vellet beneficium confirmare. Feud, 

nr Proindeg; receptum ut ad es Va- 

Jalli filios quibus id beneficii feudi Dominus conceſſiſſet 

deueniret, & poſimodum temporis trattu inductum eft ut 

ad omnes Va ſalli filios maſculos Inteſtqta feudi Succeſſia 

eequaliter pertineret. Hanneton de jure - 139. Schilt, 
Cod. de nat. Succ. feudi. Cap. 1. 5. : 

(kx) Though the Feudiſts have generally conſidered 
Feuds as mere Donations: Yet Mr. Somner (Treat. of 
Gav. 111.) ſays, that the feudal Grant in reſpe& of the 
incident Services, is nipropetly called a Donation, being 
but feodalis dimiſſio, i. e. a iſe in Fee: But ſtill the 
Feudiſts did properly enough call it a Donation. 1/, Be- 
cauſe it was not originally ſuppoſed to be made for any 
immediate or contracted Equivalent; and the Services 
were rather Conſequents of the Relation arifing from the 
Feud or the general feudal Policy, (ut ſupra) than im- 

. mediate Returns, in Conſideration of the Feud or Benefit 
conferred by the Lord; and thus Grotius muſt be under- 
Rood, when he ſays (in his Treatiſe de jure Belli & Pa- 
cis Lib. 2. Cap. 12. Sect. 5.) that in feudali contractu rei 
Feudalis conceſſio beneficium eſt, Pattio autem militaris 
2 pro tutela eft, facio ut facias. 2dly, Becauſe as 

I the Lord had the free Choice of his Vaſſal, and conferr'd 

| the Feud 'on whom he pleaſed, and the Services of the 
Feud were not ſo muck calculated for the particular Ad- 


+ vantage 
s- «+ » I * 
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beyond the Words by any preſumed 
— but was taken Arialy.( (), in- 
ſomuch, that if the Donation was to 

a Man and his Sons, all the Sons ſuc- 

dceeded in Capita; and if one of them 

died, his Part did not deſcend to his 

Children, or ſurvive to his Brothers, 

but returned to the Lord (m): In Pro- 
ceſs of Time Grandchildren ſucceed- 
ed to Sons, and Brothers to Brothers 
(n), if the Fzup was antiquum aur 
EP RHO, HC Bir gout, ane 


vantage of the Lord, as for the Defence of the commu- 
nity united under a 1 Policy; the Preference given, 
and Intereſt movi from the Lord, was a Benefit con- 
ferred in ſuch a ner, that in Reſpect to the Lord, 
It might very well be called a Donation: Et licet, ſays 
. Crag. (de jure feud. 42.) Feuda aliter hodie comparentur, 
interveniente ſæpi ſſimè pretio, aut alia re pro pretio, 
Denominatio tamen fit ab c quod prævalet Et 
 Ruangquam pretis interveniente,, tamen juſtum pretium 
nunguam numeraſſ- præſumitur, Dui ſe fidelitatis obe- 
guii vinculo alli aftringit; vinculum enim hoc obſequit pro 
Harte pretii eft : Itaque feudum liberam & gratuitam dona- 
tionem definimus ad illud quod fieri debet e non ad 
id quod in hoc corrupto feu, apud degeneres hamines in * 
Frequenti videmus. 

(1) Feudum er ſua natura e of ſpecies quedam Done: 
tionts, & equum eft ut omnes Donationes ſint fricti ju- 
"ris, ne quis plus donaſſe prefumatur, quam in DO 
 expreſſerit. . Crag. de jure feud. 50. 

85 on de jure _ 21, = _ 

n) Poſiremo vero Lege a Conrado Imperatore promul» 
 £ta (feud. Lib. 5. Tit. 1.) ad Nepotes ex fhis __—_ 
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puternum, that is to ſay» not newly 

- purchaſed, but came to the — 4 
by Diſcent from his Father: But if 
oh Feup was what the Feudiſts cal- 
led Movum, that is to ſay, newly 
purchaſed or acquired by a Brother, 
à Brother ſhould not ſucceed to it; 
unleſs it was by Virtue of an expreſs 
Proviſion in the Conſtitution of the 
-Fevp (o). And at length not only 
Deſcendants in the direct Line ſuc- 
.cceded: in Infinizum, but Collaterals 
alſo without Regard to their Degree, 
provided they were deſcended from, 


and were of the Blog. * Ang arſe 
* G 


mn . ; 
, . * 43 - 4+ $1 . . 
U \ - 
bony * n 3 : 
# 3 


"4 , # 2 - * * 34 \\ « * 
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140. Cum ve ee Roman proficiſceretur pett- 
* 1 a delibus, Qui in ejus erant 225 ut Lege ab 
promulgata, Hoc = ad. Nepotes ex filio producere 


dignaretur, & ut frater fratri ſine legitimo Harede 
2. in Beneficio quod ebrum patris' fuit, ſuecedat. Fes 
1. Tit. 1, 19, Lib. 5. Tit. 2, Spelm. Poſthumous 
Freatiſe of Fends N de j Nee beg. 21% 22. 
0e Feud, . Tit. 2, 8, 45 20. Lib. 2. Tit. Ids 
90. Utd, ot jure feud. 22, 163, 242: 
(p) Tandem fattum ęſt ut Feuda non Jelum ad De- 
andentes in perpetuum tranſirent, ſed etiam ut ad Col 


grales, WU ex primo Vaſallo deſeendebant, in * 


2 


Law of bibs, 19 


Sir r Spelman fays (q) That 
theſs ſeveral Conditions of PFzvps 
had their feveral Denominations, that 
is to ſay, while they were ious 
they were called Munera; afterwards 
when they became temporary and fot 
Life, they were called Bengficia; and 
that they were firſt called Feuda when 
they began to be granted in Perpe- 

tuity, and not before: And agreeably 
to this, Mr. Sammer calls Benefr ium 
Feutum's elder Brother, and fays that 
Frudum was à Word not known until 
about the Year 1000 (. 

Fzups' being thus eſtabliſbed, ae" 
all feudal Poſſeſſion being at this 
Time of military Obligation, and in 
the Hands of military Perſons, who, 
being under frequent Incapacities to 
cultivate and manure their own Lands, 
found it neceſſary to Pammit Part of 
| SU 4 them 


tum continuarentur. Ong de j jure feud, 22, 50, 242, 243» 
244. Feud, Lib. 1. Tit. 1. Schilt, de Nat. Succeſſion. Cap. 
I. Sect. 8, Spelm. Poſthum. Treatiſe! of Feuds 4, $ Za- 
_ Gus i in uſus feud. 46. 

(q) Vide Spelm. Poſthum, Tleatiſe of Feuds 6. 9. 
(0) Treatiſe of Gavelkind 102. Vide Schlk. de Nat, 
Cap. 1, Sect. 3. 


B 3 


bein g in this View conſidered as 
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them to ſuch Perſons as, having no 
feudal: Poſſeſſion of their own, were 
glad to poſſeſs them upon any Terms: 
To ſuch. Perſons therefore they gave 
ſome ſmall Proportions of their Lands, 
obliging them to ſuch Returns of Ms 
vice, Corn, Cattle or Money (u), a 

might enable them to attend to the 


[ws Duties, without Interruption 


from Affairs of a lower Nature, and 
of mere private Concern; By means 


whereof the feudal Policy was con- 


fiderably extended, in regard that all 
Perſons accepting any Kind of Inte- 
teſt in a Fzvup, aid not only impli- 
citly engage to do nothing to the 


Prejudice of it, but were, under an 
expreſs or implied Fealiy, obliged to 
anſwer the ſtipulated Renders, and 


to promotę Ds Peace and Welfare of 


the feudal. Society, 


Theſe, and uh "Wks © ede 


F BUNS 


ON Vide 288 4 a frud. 205 6 Lays Traits 


* 
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Fnups (w), the ancient feudal Sim- 
plicity branched out into great Varie- 
ty, and gave Way to ſo many Devi- 
ces, that it became a neceſſary Rule 
or Direction of the Law of Fzups, 
that in the Conſideration of a feud 
Tenor (x) Inveftiture eft inſpiciendus, 
and that for the Reaſon expreſſed in a 
| 1 Tor like 


(w) Dualitercunque datum 1 (Feudum) ſiue ad 
proprium, five ad Libellum, Licet propriam feudr natu- 
ram non habeat, jure tamen feudi cenſebitur. Feud. Lib. 
2. Tit. 44, 48. Nec obflat quod Feudum improprium non 
_ fit Feudum, cenſetyr tamen jure feudi, binc & flatuta 
de feudis loquentia, etiam ad impropria ſpectant. —_ 
Exam. jur. ' feud. Cap. 3. Q. 2. Quod in materia frudatt . 
ea, que flatuuntur in milite, habent locum in non Milite, 
& intelliguntur etiam wy quoltbet fimplici Vaſallo. Ravenna 
in Conſuetud. - feud. 64. And according to Zaſſus, &i Va- 
ſallo feudum ita concedatur, quod pro ſervitits annuam vini, 
frumenti, pecunize penſſonem præſiare poſſit, & ad alia ſer- 
vitia non teneatur, Ea conventio a feudo degenerat,” cujts 
et Natura ut incerta ſint ſervitta (addas & Militaria): 
In aliis tamen feudum remanet, quia Obligationem” ſervi- 
tiorum in aliud onus commutare, non ęſ contra ſubſtan- 
tiam feudi,. Nam feudi ſubRlantia ęſt, Va efſe 
Fidelem, & Domini rebus, bonis, bonori, vitæ, non inſi- 
diari, feudumque a Domino recognoſcers. Taſius in uſus 
# feud. 11 „ 121. * f | AVE A I; 

(x) Tenor - eft pactio contra communem feuds naturam 
ac rationem in "contrattu Interpofita, Hotoman de verb, 
- feud. In verb. Tenor. Feud. Lib. 2. Tit. 2. Sect. 2 
Tenor eft qui dat Legem feudo, & plerumgue naturam 
feud: mutat, Crag. de jur. feud. 50. Zaſius in uſus feuth 
fol. 123. 
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like Maxim of our Law, Modus legem 
alat Donationi. 

The Feudiſts therefore in order to 
— the genuine Notion of a 
original = and to digeſt as 
far as poſſible, the various new invent- 
ed Fus, or Forms of Donation, have 
drawn up ſeveral Syſtems (Y) of Frons, 
which they principally divide into Feu- 
da propria vel rebla, 81 * vel 


eee e. 
vader 


46 The gn. them are to be found at. dhe End of 
the... Corpus uris Civilis, and are ſuppoſed to have been 
. 
car AA or 1154. to ac, Notes 
.on Puſfendorf de Fa nat, Lib. 4. Cap, 8. Seft, 12.) at 
che Command the — ta Frederick : But Crag. 
Kakes;\ them to have been only umultuari eonſcripti ex 
_eduer fariis five. Scbedis Gerardi & Oberii  reliftis, - 
ali un Eis collectis 3 Obertus enim & Gerardus, prou 
7 226 A es es accurrerat, conſulti quid de 40 E 
x 3 He corum Adverſaria-poft eorum 
— 8 4470 Juris faudorum Studiaſus in Libros redegit 
Halli, fins Methods, Vide Cray, de jure feud. 26, 27. 
Hangeten, de jur. feud. Lib, f. Cap. 1. 
62) Prima Feudorum Divifio eft in proprium 2 im- 
\ Proprivm. & bas guiden pracipua & primaria diviſio oft, 
ud yelighe (licet alis reſpet3u) dependents, & ad cam re- 


Wars. de i Jute feud, Shs Sry. Exam, jur. feud, 


Lt: 
* 


* 


> „ 4 N 
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\ Under the Head of Feuda propria 
vel refs; they treat of the Nature 
and Qualities of a pure original Feud 
(a), and under the Head of | Feude 
Inpropria & Degenerantia, they 
treat of all limited or qualified Fauds, 
any Way deviating from (b) the = 

plicity of an original Fru: And tho 
this Diviſion doth in Truth -compre- 
hend and take in all Kinds of Fzvns, 


yet the Feudiſts have ſubdivided 
them into ſeveral Species (c), ſug- 


geſting by various Additions, the Dig- 
nity or Privileges of the FzvupD; its 
Continuanoe o or Courſe of - Succellion, 


or 


(a) 5 _ a mls al i frudalis recalls 
weceditur, 2 naturalia ſua abique ſalva nec ulla 8 
reſtricta retinet. Stry. Exam. jur. feud. Cap. 3. Q. 3. 

(b) Fudum 22 oft quod a propria Frudi 1 
rura recedit ex pace & conventione cantrahemtium. Stry. 
Exam. jur. feud: Cap. 4. Q. 1. Improprium id Feudum 
 dicitur quod. a naturali 1 Qualitate declinat, & 

pacto & conditiomibus vel 77 nominatim eft alliga- 

tum, contraque innatas Feudi Qualitates impropriatur. Crag, 
de jur. feud. 51. uin in ut feud. 112, 1133 
(e) Feudum vel ab effettu vel ali 2 * _ 
formali in  multas Peel, dividitur. 
Tit. 2. Sect. 5, — 12. Quam A — he — 
tura, colligi poteſt en e quod a nonnullis jurit 
Doctoribur 110 Feudorum genera ęnumeront ur. * _—_ 
ad Stry, Exam. jur. feud. 47. | 


- * 1 22 . — 2 b 2 Iv os * * K * * FF 
1 * ? Pot $ * | K 5 
Þ i. N © 


_ ” — So, —___o Gn | — 
* — 4 22 — * * _ _ 
OY. ALT no ̃ TR EI AO 7 - —— _— — — , 
Nl 8 . n 1 © ad * = 9 y 
1 * ' \ oo 7 3 hb n * oO. 3 
„ I 


* 


24 An Introduction to the 

or the Qualifications and Condition 
of the Feudatary, or his Manner of 
acquiring it, or otherwiſe expreſſing 
ſome Quality ſuperadded to, or in- 
trenching upon the Purity and Sim- 
plicity of a proper genuine Fzup. In 
one or 'other of theſe Views, the 
Reader will readily apprehend the 
moſt uſual Diviſions or Diſtinctions 
of F ups, as Feudum Mobile (d) & 
Inobile (e), Ligium (f) & non Ligi- 
i e um 


. - {4) . Nobile feudum vocant in jure quod a principe gui 
ſuperiorem non agnoſcit conceditur Cum dignitate 
& Juriſdiftjene,——— Crag: de jure : feud. 56. Et quod 
Pafſeſſorem ſuum nobilitat, vel cum qui prius erat, nobilem 
pffendit. ius in uſus feud, fol. 5. | 

(e) Ignobile, quad a minimis Valuaſoribus vel etiam a 
plebe pagani- in feudum conceditur. TZaſius in uſus 
feud. fol. 5. — Quod alias vocatur Faudum Burgen ſe. 
Stry. Exam. jur. feud. Cap. 3. 8 36, 37+ 80 that in 
Truth (as Sir Henry Spelman ſays) Feudum ignobile no- 
Bili opponitur, & proprie dicitur quod Ignobilibus & Ruſs 
ticit competit, nullo Feudali privilegio ornatum . Que 
Nor Sercagium dicimus . Nonnulli Burgenſe vocant. 
Vide Spelman and Du Freſne Gloſſ. ad verb. Feodum & 

ue a Frincipe ſuperiorem non agnoſcente con 

n Ligium dicitur. Crag. de jure feud. * 
Quando .Vaſallus Domino fidelitatem contra omnes ſins 
exceptione promittit. Stry. Exam. jur. feud. Cap. 3. Q. 40. 
Et talis fidelitas ei tantum debetur, Qui ſupertorem non 
* de jure feud. 57; Seld. Tit, of Honour 
365 3% . e eee 
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am (g)) Francum (h) & non Francum, 
Reals & perſonale, vel perpetuum & 
temporale (i), Eccleſiaſticum (k) & fe- 
culare (), Antiquum ſeu Paternum (m) 


Movum (n), Dividuum & Indivi- 


duum 


Doctores. Crag. de jure feud. 52. Stry. Exam. ure feud. 


(1) Quad a ſecularibus datur & recipitur. Zaſius in 
uſus feud. fol. 6. 


1 Exam. jur. feud. Cap. 3. Q. 25. 


rioribus id acquiſivit, Feud, Lib. 2. Tit. 50. 

[n) Quod de nous acquiſitum fuit, habet initium 
in perſona Inveſtiti, nec a Progenitorum ſucceſſione pro- 
vent. Zaſius in uſus feud. fol. 6. Crag. de jure feud. fol. 
F 8 28 de jure feud. 30. Stry. Exam. jur. 0 feud, 
Cap..3. Q. 12, = 
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drum (o), Maſculinum (p) & Fæmi- 
neum (q). Theſe Divifions or Di- 
ſtinctions of Fxups thus hinted, need 
not be particularly conſidered; be- 
cauſe I ſhall, under the Heads of 


proper and improper, have Opportu- 
nity to ſuggeſt ſo much of the Na- 
ture, any ſuch of the Qualities, of 


Fkups in general, as will fufficiently 
evidence and — the great Diffi- 


culties, 


As this Diviſion is the Foundation of the Diſtinction, 
and Differences taken in our Law, between Eſtates by 
Diſcent and by Purchaſe, and I ſhall have little Occaſion 
hereafter to conſider it in this View; 1 ſhall here give 
the Reader the feudal Notion of it in Zafius his Words, 
(viz. Feudum' five fit antiquum five novum dum nibil aliud 
arradat, a feudi recti natura non recedit ; Licet Qualitates 
inter ſee differant, quod nova dicuntur & paterna, & quod 
alterumt in ſurceſſione eft potentius, quia ad agnatos pro- 
tenditur, alter um mnfirmius quod ad latera non porrigitur. 
Zaſius in uſus feud. fol. 124. Fn jure enim Deſcendentes 
tantummodo ſuccedunt in feudo novo, itague feudum no- 
vum ad Collaterales- ex parte patris nunguam pertinebit, cum 
in feudo antiquo etiam Collaterales ſuccedant, Crag. de jure 
feud. fol. 

„ ade Dividuem vel Diviſibile id dicitur quod 
in es dividi pott, & Individuum vel Indivif bil 
in partes divijionem non admittit. Crag, de jure 
feud, 58. Zouchei deſeript, Jur. temp. ym 2. det, 2. 
e wb | 
tp) Que ad maſeulrs tantum tranſit, Quod in ' 
#egulare eff. Zaſius in uſus feud. fol. * 2 A 
(q) Suu vel a famine» deſtendit vel in quod feming 


ſuccedunt. Crag. de fure feud. fol. 52. Quod 7 ad Femina 
etenditur, Zaſius in uſus feud, fol. 120, V * 


( 
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eulties, and the Reaſon of our Engliſh 


Tenures. 

Firſt then, proper Fxups are fuch, 
and ſuch only, as are purely military 
(r), and at this Time hereditary (), 
and ſuch as in all Reſpects preſerve 
the Nature of an original Frup, that 
is to ſay, ſuch as are militiæ gratid 
generouſly given without Price (t) or 
Stipulation to Perſons duely qualifi- 
ed for military Service, the requiſite 
Renders or rather Obligations, as ſo- 
cial Duties, reſulting from the Na- 


* 


tute 


(r) Vide ſupra. | 

(1) Though all Feuds were originally precarious (ud 
ſupra Et hereditarium eſſe (ſays Strykius) hoe 
fatti eft & contra naturam feudi, Stry. Exam. jur. feud, 
Cap. 4. Q. 52. Yet now ſuch only as are perpetual; are 
conſidered as proper Feuds; recti autem Feudi natura 
bac eft, quod ad Hearedes tranſitorium fit in Infinitum. 
Zaſius in uſus feud. 112. In jure Longobardico & Ala» 
manico proprium ac rectum illud (Feudum ſcilicet) tan- 
tum dicitur, quod pro arbitrio auferri nequit, ſed tranſ- 
mittitur. Schilt. Com. ad Jus. feud. Alaman, p. 11. Vide 
Feud. Lib. 1. Tit. 1. & ibid. in Marg, num. 46, 47. Crag. 
- — Peng 46, 53. & Spelm. Poſthum. Treatfe of 
ends 5, 6. | ; N 

(t) Rectum feudum gratis concedi debet. Hanneton. fie 
de jur. feud. 20. In feudo nativo & genuino pretium non 
admittitur, nec merces, aut quid aliud niſi militaris ope- 
ra. Vide Crag, de jure feud. fol. 42, 49, 125. Ex gratia 
& gratuito Domini beneficio Originem ſumpſit (feudum ſeiliget 
rectum). Zaſius in uſus feud, 112. 


28 An Introduction to the 


ture and Defign of a feudal Confe- 
.deracy (u), being properly uncertain 


Aw) and emergent - as the Qccations, of 
War and Defence. 


It.was the 1 nature 4 ches 
F EUDS, - that firſt rendered Women * 
and Monks 00 r of — 


% » . 


(0) vide 5 7. K . 
() Feudorum natura eft, ut Incerta Ant ſervitia. Z- 
ſius in uſus feud. 114. Refi ook natura eft, quod Va- 
allus filelitatis ſacramento ad ncerta ſervitia obflringature 
bid. 112. Vide infra p. 
(x) Natura ab omni feudo feminas ſecludere videtur, 
quaſi ad obſequia Domini gue vel in conſulendo vel in mi- 
litando conſiſtunt, quorum præcipue cauſa Feuda conſti- 
tuuntur, Impares & ineptas. Crag. de 2 feud. 48, 50. 
Fæmina ab omni feudo tanquam inutilis five inhbbilis 
excluditur—neque enim ad munera militaria pro w_— 
folis feuda dabantur, earum opera Dominus uti $f 3 
Nec arma tradtare norunt, quod proprium eft Vaſallo- 
rum; Negue in confilia Demini admitti Mulier patęſt, 
cum que audit reticere neſciat. Ibidem 236.  Femne 
enim regulariter feudorum capaces non ſunt, utpote ad 
ſervitia inhabiles. Stry. Faun. jars 1 Cap. 4. Q. 4. 
Cap. 15, Q. 3. 
0 Nui. Clericus efficitur aut votum R eligionis aſſumit, 
F pſe feudum amittit, Feud. Lib. 2. Tit. 26, 30. Ee 
guod 4% it efſe Miles ſeculi, qui factus eft Miles Chrifti 
ec beneficium pertinet ad eum qui non debet gerere 
Meium. Feud. Lib. 2. Tit. 21, 109. And the Law was 
the ſame in England while Monkery prevailed here; but 
an Engliſhman profeſſed abroad was always, and I now 
capable in England, (2 Roll's Abr. 43. C. 
1 Infl.” 132. 6.) and this was the better Opinion in Sir 
Laurence  Hndertan's e A 1a Dec. 1722. at 
eo Renee 


- 


As Law of Tenures. 29 


or ſucceeding to  Fzups of this Sort; 
and it was in Conſequence of the 


military Relation ariſing between tlie 


Givers and Receivers of ſuch Fgups, 
and of the obvious Inducements to 


the Superior or Lord, to confer ſuch 
Fu on this or that particular Perſon, 
(which were the military Qualifica- 


tions and Ability of the Perſon) that 
the Feudatary could not alien the 
Feup without the Conſent of the 
Lord (3); and as he could not alien, 
ſo neither could he exchange (a), 
pledge, mortgage, or otherwiſe ſub- 
ject it to his Debts (b), and by ſuch, 


Or 


Serjeants Inn in Fleet-fireet, upon an Appeal from the Com- 
miſſioners of the forfeited Eſtates, notwithſtanding it appeared 
by his own Confeſſion, that he had been a Benedictine Monk 


fourteen Years in France. | 

(z) Vide Feud. Lib. 1. Tit. 13, 21. Lib. 2. Tit. 9, 34> 
35, 44, 52, 55. Crag. de jure feud, fol. 339. Lindenb. 
Coll. legum antiq. inter LL. Longobard. Lb: 3. Tit. 3. 
Sect. 9. Zaſius in uſus feud. fol. 68, 69. 4 


(a) Alienationis nomine comprehenditur permutatio. 
ce jure feud. fol, 340. nec permutari feudum poſſit. Ibid. 
Ol, 68, 69. \ 
(b) Feuda non poſſunt ullo pafts alienari per Vaſalles, 
nec in totum, nec in. partem quocunque titulo ſive pigno- 
ris, Venditionis, five in Anime ſalutem, ſeu ullo pror- 


fus diſtractionis geners —— nec in ſelatum dari feu- 
5 C 7 N tl — 


go An'Imroduttiontd the 

zor by any other Means put it into the 
Hands of a Stranger. And as the 
Feudatary cduld not alien the Fzup 
wirhout the Conſent of the Lord, ſo 
neither could the Lord alien or tranf- 
fer his Seigniony or Superiority to an- 
other, without the Conſent of his 
Feudatary (c), for the Obligations of 
the bepader and Inferior being mu- 
tual and reciprocal (d), the Feudatary 
was really altogether as much intereſt- 
ed in the Conduct and Ability of the 
Lord, as the Lord was in the . 
-Keations and Ability of his Feudatary 

* as the Lotd could not alien, * 
7 neither 


aum pelſſit. Zaſius in uſus fend; fol. 69. Paſallus fendim 
fuum'' fine Damiai ber wee ee aut Hypothecare 
on: poteft. Crag. de jure feud, fol. 343. Vide Feud, Lib, 
SEES 8, 55. . Cod. jur. Alaman. Cap. 26. & Com. 
179, to Oh is 
Ae 982 2 Love” deſeendit quod Doinions fme vo- 
| Vaſalli-foudum alienare non potefl. Feud. Lib, 2. 
34. Sect. 1. Ex jure feudali non minus Dominus 
probtbetur ab © alignatione ſui Dominii direfti fine Py 
feifu ſui Vaſaili, quam Saſallus ab alienatione feudi, & 
utrogue caſu pari pena & bic & ille punitur, ' the amiſſi- 
one diredti” Domini,” hie, Utilis. - Crag, de jure feud. fol. 
js 2. 374, 375. Vide Feud. Lib. 1. Tit. 22. _ in 


3 fol. 44, 70. Stry. Exam. ju. feud, * be. 
10, 3 
28) Vide ſupra p. of 


a 8 1 


E 


e 


were become hereditary). 


La of 'Tiwiras: 31 
neither could be „ mortgage 
or otherwiſe diſpoſe of his Seignibry, 
without the Conſent of his Vaſſal (e). 
Again, as the Vaſſal or Feudatary 
could not alien, ſo neither could he 
deviſe: or diſpoſe of the Faun by Willi 
, or by any Means (ehen Frbis 
Prevent or 
vary the feudal Courſe of Succeſſion, 
which in all Proper PFaups belonged 
to the Sons only (g), (excluſive of 
Daughters) and A them equally (h): 
Until by a Conſtitution of the Em- 
mou ens N _ be- 

+: v came 


2 0 Omnibus 1 E208 tt 2 Senier de bene- 
Feio ſuorum Militum, Cambium' att” Pretarium aut Libel- 
fon, e eorum adſenſu og? pared preſumat. Conſtitut. Conradi 

Lib. 5. Tit. 1. Lindenb. Coll. LL. antiq. inter * 
Long obard. 1 3 Tit. 8. Se. 4 — 

"76 Certi' juris e the negus Fruda — "_ 
out Heæredi vero mento præjudicari poſſe, ratio IX: : 
of age non * a Vaſa 2 ante quam a 

Extranes Heredis Inſflitutio "XY 
jus goof «Crag; de jure feud, fol. 131, 340. 3 
ordinatione defun#ti in feuds manente vel walente, Feud, 
Lib. 1. Tit. 8. Sect. 1. 

(g) Succedunt lantum fili, Feud. Lib. 2. Tit. 8. And 
Crag. reckons it among the Naturalia frudorum, that ma 


culi 1 Heredes "Jeccedant. 'Crag, de j Jure feud. 


48, 5 | 
(b) "Feud. Lib, 1. Tit. 8. Schüt. de mat. Succeſſon · 
feug, p. 6, 


32 An Introduction 70 the 


came Indivifible (i), and as ſuch they; 
and in Imitation of them  milirary 
Fxuvs in moſt Countries, began hy 
deſcend. to the eldeſt Son only (k). 

' Secondly, Under the Head of Tb 
proper Far zups, the feudal Writers con- 
ſider every Fzup (that is to fay) every 
«many howſoever acquired or poſſeſſed 
Terms of Fealty, that doth not 
in Point of Acquiſition, Service, Ac- 
knowledgment, Succeſſion and the 
like, ſtrictly conform to the Deſign 
and Nature of a proper military Prot 
All Fzuns therefore that are ſold or 
bartered for any immediate or con- 
tracted Equivalent (), or that are 
granted free of all Service (m), or in 

eie 


i) Ducatus, 1 Comitatus 4 cœtero non 0. 
5 Feud. Lib. 2. Tit. 55. Sect. . 
() Primæue feudali jure hanc de Majoratu ſeu g 
aratu obtinuiſſe regulam, ut regulariter Senior fratrum 
> Et Religuos fratres a ſucceſſione excluderet. Schilt. Com. 
ad Cod. jur. Alaman. p. 317. . 3 
(1) Vide ſupra-p. * 
Am) rg Feud, though it 8 to 1 little- or 
nothing of the Nature of a Feud, is notwithſtanding an 
improper Feud, Et cenſebitur jure feudi in omnibus, 
præterquam in ſervitii præſtations, nam iiſdem canis 


ac delictis amittitur, ſtcut alia feuda * fron; - | 


r 
n 
by 
Is 


Lam of Tenures, 33 
Conſideration of one or more certain 
Services (n), (whether military or not 
military) or upon a, Cent or Rent in 
Lieu of Service; and all ſuch Fevups, 
as are by expr eſs Words, in their 
Creation or Eonſtitution, alienable, 
or allowed to deſcend indifferently 
to Males or Females, are improper 
Ezuns, and are ſeverally treated of 
by the: _—_— pre _ Heads - of 


25 2 | ho, 1 A e 


* 1 * ft * 2 * 
ac. . — 
* 


qued ar Ho nom die. Feud. Lib. 2, Tit. 23. Num, 
in 

* ah Hulu expreſe "ab omnibus - ſervitii is 
It immung, non tamen a maleficiis, que aut in faciend» 
aut in celando conſiſtunt, V. aſallum liberat —— Hinc 
fit ut apud nos (ſcilicet Scotos) non minus in france feuds 
m in akis, - pane : feliz, . purpreſiurs, & deliftorum 
que his ſunt ſimilia, lacum e Nen autem | Recogni- 
tio ob alienationem - majoris parti, cum bæc Alienatio 
' del: tum conjunctum non babeat. Crag, de jure = (55: 
Note however that, though this — of en 

.Feud, may be agreeable do the Cuſtoms of — _— 


according to. Zaſius Feudum francum inconſulto Domins 


alienari non poſſit; Quia i of — 2 i 
nen poſſit, cum eſſet ai 22 N in 


u eud. 123. 5 | 


(n) Feuda 'ad airs n is ut — Du. 


vum comitelur,.' eum  expetzet, ſerviat, & fimiles operas 


preſitt, impropria Feuda dicuntur, quia frudorum 'natura 

£ ut incerta fint ſervitia. Zaſius in ufus feud. . 114. 
ag. de jure feud. 46, 48. Feud. Lib. = 2 51. Set. Kh 

. Exam. jur. feud, Cap, 4. G. * 


* 
— 


34 Aniutrotufttn:to'the 
Feuda Emtitis (e), Franaa (p); Cenſuar 
lia vel Empbiteutica (q), Ame 
(t) & Feminina (cy 20 4} 14111068 
It would be a wild azid AHtuitleſs At 
temp toto treat diſtinctiy of the ſeveral 
Kinds of Eeups:of| this Natune ; eſpe- 
cially ſince there are no two Syſtems or 
Countries gt) that agree in all Points 
concerning them: So that I; muſt re- 
fer ſuch p ar a ne: are curious, ti 
thoſe Authors who have already wrote 
of them, and ſhall content myſelf 

to advertiſa the Reader ak cheſe ive 
Thing only ane rin t 

| 0 wan was . "> & 


* : * 8 ny 
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. 4 gen re cs, ters | 
ken; En ur 494 * 83. N | 
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Tate of Tembres,”” 90 3 5 


l. That eg the cent — 4 
Bond,” is ſo neceſſary to the very No- 
dun of 3 Feup, that it is a down- 
right Contradiction to ſuppoſe the 
moſt improper Frvv. to fobkft with= 
out it (u); but the other Oblipations 
oP Properties of an or 7d, F EUD; m 

be qualified, or varied by the Thy! 


or expreſs Wenns, of | the Feudal! Do- 
nation. | 


; bi | 1b * 4 11 II. wa 


N 
21 LI. | 48G. 3 


6) Rrdelitas wa ſalum vintulh „ Rudi f Fa FL 

3s eſſentia," font, qua nullum Feta ee l 2 
co ,ut fidelitas ipſa ne pacto quidem remitti poſſu, alicque 

2 aliam contraftus ſpeciem tranſit, nempe in alladium. 

. de j io feud. 45 46, 47. Stry. Exam jur. feud, wo 

* De Nn feodo een hut 4 

— — rancu my 

f 9. — , ibid. 2 Aria delina: 

3 e in dn 

hereunto the, 


20402 250A 
11 * . eee n e ee 

cantia e vincu dei, min 
4 nd Mr. 8, lden deglares, that without the Bond of H. 
m or Full no Poſſaſſion (tho vit pay Rent or other 
Satisfaction, upon ar Contract, either — Empbi- 
| 8 be a Feud. Seid. Til of Hun 
| as And therefore the Book of Feuds ſaying N ULAb. 
244); that ſunt. 2 Fenda ita data, u pro 
Vite fide Hdelitat non... fit pr „ muſt be underſtood” De 
f juramenio fidelitatis, not of — general, as - ap- 
pears from the ſame Book, Tit. 3, 76. and Crag. de iure 


feud. 47. 
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II. That a Fzup is always preſu⸗ 
med to be a proper Frup, unleſs it ap- 
pears ex verbis reuter ta be other- 
wiſe (w). 3 6 5 ei 

III. That improper Fruns are di- 
ftin guiſhed from proper Fxuns by ſuch 
Qualities only, as are varied or ſu- 
peradded to the Fapp by expreſs Pra- 
viſion of the Parties, and that they 
in all other Reſpe&s retain the Naz, 
ture of an original Fzup (x). 845 

IV. That in the Coalition of 
er Frups, of which Sort moſt 
Fzvps are at this Day, nat only the 
fangs contraged, but _ Cuſtom! of 
the 


JA , q d 
\ \'/ * 54) WT. * 


; J f 1 + 
„ 1 S — 1 8 = 0 * 
* , : Q ; TU bbs 54 4. 4 4 - LL, . ” — 


iq 


© "Aled, 8 ents Ras” "hay * 8 
funatur feuds m propr ium, niſi muthtam . 2 47 
er verbis. Inugfituræ conſlet. Crag. de jure feud. 
52. 5 neceſſe , Feuda efje uon retia, cum in dubis 
ſruduin 2 & rectum 4% preſumatur. Zaſius in uſus 
feud 113. Stry, Exam. Jur. feud.” Cap. 3. Q. G6. 

5 Eau Juris n quod licet fende in uliguibus cen 

tra naturam feudalm concedantur, in tamen vel 
Canin vel. placitis, "ques nom funt alterata, Feudum in re 
xdlare A fmplic;-remanet. Zaſius in uſus feud. 11 
Eateuus lantum degenerantia dicuntur (Feuda) ſa) whe patte. 


inmutantur, in * we * page "naturams ſervan,, 
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io be nicely obſerved (. ; 

V. That Inveſtiture, chat is to. 8 
the Solemnity, by which the Vaſſal 
or feudal Tenant is inducted or ad- 
mitted to a Fxup, is altogether as 


neceſſary to an mne as to a pr ww 
K BUD (z). 


Ane gone thus far into the Na- 
ture and Learning of Fkubs, it may 
be expected from me before I cloſe 
this: Part of my Deſign, that I ſhauld 
gonſider the ſeveral Obligations ariſing 
between la feudal Lord /and his Vaſſal or 
Tenant, in reſpect of this Policy, and 
of the feudal Relation: between them: 
But as ve; amr Writers are very co- 

| Sy I bones yn 


"i 11 ＋ꝗ Z 132 10 ene G1 n i 


Dr 
6 85 Dee Regionts mou tbe” la Legem feuds ' quam 

four: |; ;Crag. de jure feud. 50. Dapliciter 4 
tur natura feudi, aliqua eft, que ex ar oy conflat 
us — YQueadam que ex Sen aſuus cujuſque- 


owinciæ ob ſer vatis recepta ; 
doe wor conflare- ſæpe 9 be rn 


123. 
7 "ny. of feudum. fine Inveſtiturs 1 wad 


(z] Sie 
conſtitui poſſe, Feud. Lib. 1. Tit. 25. Lib. 2, Tit. 12 2 


Yide Crag, de jure feud, Lib. 2. Dig. 2. wo, 133. 
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pious upon this Head (a), and few df 
the feudal Obligations are, as ſuch, 


of Force with us, I ſhall only take N 


Notice of the Obligations — to 
Ruiction and Ai, and of thoſe, 
merely beeauſe our Laws of Wars 
runty and Aid may be * to 
depend upon them. 4 


I. The feudal Obligation u por E- 
viction, ut vel Feudum aliud juſdem 
bonitatis reſtituat Dominus val æſtima- 
tionem præſtet (b), if 'confidered as a 
— upon the Lord, for: refuſing 
ov InEglecting, when required (c), td 
protect or RN his»: Feudatary's 
Title to the Fnun or Hac, mig ht * 
always reaſonable: Bit itt is — to 
85 — — whether the Lord's 
Obligation to protect or defend his 
Epos — bim 2 Vahle 


* 1 1 * 1 . T y *% * : k q 55 


- (ay Cragy de foul, Lib: 4 
* he jor fu 11, 12. * 


18. Zaſius in uſus feud. Cap. 7 

kd) Vide Stry. Exam. Jur. feud, Cap? 2. wel Feud. 
Lib. 2. Tit. 8, 25. Ta 
(c) Vide Feud, Lib, 2. T. 25. 3 + 
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Tes of Ne, 39 
upon 3 (without any Fraud 
or Defect in him) to compenſate” "the 
Loſs of 'the Fevp ; inafmuch As it cant 
hardly be imagined that, while 'Ferds 
were precarious | and held at the Will 
of the Lord, or indeed that; While 
they were generouſly given without 
Price or ſtipulated Render, the Lord 
ſhould be ſubject to ſuch Loſs (d); 
eſpecially fince it is not unlikely, „ that 
the Lord's Obligation upon Eviction, 
rather prevailed upon the Reaſon of 


contracted and improper Feups, than 


from the Nature of a pur original 
Frup: It ſerming as to them highly 


teaſonahle that, if à Price Ws paid, 
or an Equivalent of any Kind ſtipu- 
lated or contracted for, the F euda- 
tary ſhould have bis Bar gain, and that, 
if. the FzuD was eviited + as the Fru 
or OR, of Toe, the Lord 
iS  thould 


-» (4), — . 8 hs 8 
eftionis, vit emis a diſpaſitione' pendat, nam A 4 — 
er titub pur donationis pocrdat, viæ locus 
* Iniguum enim videretur, gui ex —— 
guid conceſſerint, ut in id teneantur, quad now \babent, , 
non tamen aliguid vel dolo, vel arte fecerint, qua” mint 
Jeudum ad Vaſallum tranſeat, Crag, de jur. feud. 152, 
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ſhould. anſwer the Loſs, and make the 
Party Amends (e). And though none 
ef the ancient Feudiſts make any ſuch 
Diſtinction ; but all of them ſuppaſe 
che Lord's Obligation upon Eviction 

to have been general (t), yet they 
bake be underſtood to ſpeak of - the 
Times in which they wrote, when in- 
proper Fxups chiefly preyailgd; 5 Nays 
when almoſt all Fsups were alienable 
5 Sable * Auen of wacher 

{og ON, 


11. did, i in "the gente De; 0 
15 e at this Day (in. moſt 
Place where the Jeng hs en 
© 1: 48830 51 $18), 85 ; WE ND E. ta 


— r 


60 Vide Crag ibid. & fol 146. my 
11. 
vickinme fentri volunt, C ibid. 
5 Gap, 


— 
Geontraliter verum « udis, Deminer 4 E ville 


ih teneri, | Feud. Lib. 2. Tit. 80. But G{anvil makes 


od 2 . Diſtinction, vix. Si aliguis alitui 22 


geb Tenementum pr 


4-470. 
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Rudinæ tamen omnes + Dominum 2 Pat * 
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Tau of Tenures. 41 

to import an Obligation upon the feu- 
dal Tenant, to contribute to the pri- 
"rare Neteſlitics or Occaſiofs of the 
Lord, was not of direct feudal Obli- 
gation (g); inaſmuch as the original 
feudal Aid ſeems to have been pure- 
ly military, binding the Feudatary 
merely to concur with, and to aſſiſt 


his Superior or Lord in Defence of 


the Fzup' or feudal Society (h); and 


if the genuine feudal Aid was of this 
Nature only, -it can hardly be made 
out, that the ſeveral different Aids, 
which have been exacted, and taken 
by fendal Lords, for many Ages, in 
moſt Parts of Europe (i), are to be in- 


ferred 


0 8 ) Queſitum eft fi Dominus in perjurium incidat, 
dare non valeat quod dare juraverat, & Paſallis 
— liberare peſſit ſuam pecuniam dando & nen faciat, 


an Beneficium amittat? Et Reſponſum eft non amittere. 
Feud. Lib. 2. Tit. 26. Sect. 5. — 1 


minum aut cum Cuſtodia ſeu Carcere liberare, num Ja- 
. ſallus cegitur ? non cogitu?, nifi jutandi Vafalli cauſa De- 
minus bona fua conſumpſerit, vel ni maximum fit Feu 
aum, vel niſt de omnibus Vaſallum " inveſtivit, verum id 
Utilius fuerit initio flipulari, Ibid, Num. 24. in 
& Zaſiùs in uſus feud. fol. 42, 43. But, the 1 makes 
no ſuch exceptions or Diſtinctions. 116 
(h) Vide ſupra p. 6,—10. | 
(i) Vide Du Freſne Glofſ. ad verb. Auxilium.' Con- 
tut. Sicul. & Neapolitan, Lib. 3. Tit. 18, 19. _ 
w$ 
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ferred from the Reaſon of F guns, or 
that they do not altogether depend 
upon The Uſage; or. Cuſtom of HA ſe- 
vera} Countries (kx) where they are 


eſtabliſhed ; ſo that I ſhall not conſi- 
der them Rake: as direct feudal Con- 


ſequences ; but ſhall, hereafter (1) 
pom Hf them. ſo far only, as they 
concern us. 

Though theſe Notices. relatiog to 
Evicfion and Aid may, with Regard 
to my preſent Deſign, ſuffice con- 
cerning the particular Obligations 
ariſing between a feudal, Lord and 
his Vaſſal; yet it muſt be obſerved, 
that, the ſeydal Obligations in gene- 
Tal, how various ſoever they were, 


. Were 


| uſus Freud. * 43. Negros * *. Feud. Lib. 1. Cap. 
10. 111, 116. Stry, Exam. jur. Feud, Cap. 18. Q. 34+ 
. de jure f SITY Mad. Hi. of the Exche- 
"quer 395, 397 
2 5 5. 4. P. the Vaſſal's 8 ad 
*dotandam J t in Jure feudali hoc vis funda- 
og # * 1 uerudin⸗ lacorum id potius deter minan- 
2. ry. Exam. jur. feud. Cap. 18. Q. 38. And yet 
Hias all Kinds, m may be underſtood, to fall within the 
Noti n. of Fealty, a3 it is explained i in the Book of Feuds, 
viz. Jui Domino ſuo fa itatem jurat, iſia ſex in memaria 
ſemper babere debet, incolume, tutum, en r facile, 
71055 Feud. Lids 2. wan 3 1 
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were equally inforced and exacted 
from both: It following from the 
Nature, as well as the Deſign of the 
feudal Relation, that the Duties of 
ſuch Relation, ſhould on both: Sides 
be punctually and effectually anſwer- 
ed: Inſomuch, that if the Vaſſal on 
the one Hand refuſed to do his Fealty 
(m), or failed to perform the Services 
of the Frup (n), cr did by any Means 
attempt to defeat or weaken the 
Foundation of the Relation between 
him and his Lord, by denying (o), 


aliening 


(m) si Dominus a Vaſallb petierit fdelitatem — 
nec leg itime reguiſitus eum preflare voluerit tanguam in- 
gratus feudury amittit, Feud. Lib. 2. Tit. 24, 100. 


(n) Non '#/t+ alia juſtior cauſa beneficii auferends 255 


fi id propter guad Beneficium datum fuerit, hoc ſervi- 
tium facere recuſaverit. Feud. Lib. 4 Tu. 24. 

in uſus feud. G5 Hanneton. de j jure feud, Lib. 3. Cap. 
20, p. 3 de jure feud. 

(o) 0 7 — vel 1 partem aut Peuds 
A. er certa ſcientia inficiatur, & inde conviftus 
fuerit, es quod: abnegavit Feudum ejuſve conditianem, ax- 
poliabitur Vaſallus feudum * ſciens abnegavit, 


1 amittit. Feud. Lib. 2. Tit. 26. Si Vaſallus Do- 
et mino ſuper Feudo vel ejus conditione conventus, feudum 
1C ſciens negaverit-: Yuia forte Feudum quod novum erat 
15 dicebat eſſe antiquum, vel rectum quod erat non. reftum ; 
ia Vel omnino rem feudalem 1 ok negabat, tunc mendacii 2 
© wttus feuds. privabitur. 


: 8 5 8 in _ feud. go. 809 
de jur. feud. 356. Hanneton, jure 338, 33 
Lib, 2. Tit. 24. Se& 3. * 
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24 Av Intrütluction to the 
aliening (p); diſmembering or im- 
pairing (q) the FUD; or in Truth, 
if he did any Thing againſt his Feal- 
ty in general (r) to the Prejudice 
of his Lord; the Lord might reſume 
the Feup (1). The Lord again on 
the other Hand was bound pars pœna 
to obſerve and comply with the 
Terms of Relation on his Part; inſo- 
much, that if he neglected to protect 
or defend his Feudatary, or did any 
Thing that was prejudicial to him, or 
injurious to the feudal Relation, he 
loſt his Seigniory (t) or Intereſt in the 
SE . l 
 (p) Vide ſupra. p. 29. Zaſius in uſus feud. 79. Stry. 
xam. jur. feud, Cap. 23. Q. 19. x | 
([ q) Si Vaſallus feudum diffipaverit, aut Inſigni detri- 
mento_deterius fecerit, privabitur. Zaſius in uſus feud. 91. 
Crag. de jure feud. 362. r mee 
-*(r) &i contra ea que in fidelitate nominantur, fecerit 
n Beneficio carebit. Feud, Lib. 2. Tit. 97. Vide 
eud. Lib. 2. Tit. 24. Sect. 2. & Lib. 5. Tit. 2. Zaſius 
in uſus feud. 83, 90. 93. Hanneton, de jure feud. Lib. 3. 
Cap. 11, 12. Crag; de jure feud. Lib. 3. Dieg. 5, 6. 
Stry. Exam. jur. feud; Cap. 23. 
= (0 Vide Feud. Lib. 2: Tit. 24. ad fin. & Tit. 98. 
[t) Ex omni Felonia (Ex omni offenſa. Zaſius in uſus 
. feud. 96. five delicto. Crag. de jure feud. 374. Ex iiſdem 
cauſis, quibus. Stry. Exam. jur. feud. Cap. 23. Q. 50.) 
yue Vaſallus feds privatur, & Dominus proprietate (directe 


uo Dominio, Zaſius & Crag. ibid.) privetur. Feud, Lib. 2. 
: it, 47» & ibid, Tit. 26. ct. 5 | 
< Nete 
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*Feup; and thus the Duties and Ad- 


vantages of their Relation, which 


were reciprocal and equal, were duly 


inforced at the Peril of their u 
Intereſts. 


Note That Felonia vel Fallonia ( quaſi a {allands, Stry. 
— jur. feud. Cap. 23. Q. 2. Du Freſne Gloſſ. ad verb. 
Felonia.) EF culpa ſeu injuria ( ws perfidia. Zaſius 
in uſus feud. fol. 8. Stry. ibid. Q. 1.) propter quam ** 
ſallus amittit feudum. Spelm. Gleſl: 2 verba Flo 
Fallonia, 


10 6 An — 10 the 
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F'T- is difficult to adn preciſe- 

ly the Time, when Furs or Te- 
nures were firſt brought into England; 
ſome have thought that they were 
planted here long before the Conqueſt, 
others that they were rotredducet by 
William I. ſoon after; the Authorities 
on both Sides of this Queſtion are 
numerous, and therefore, though, as 
mere Authorities, they can have little 
Weight; yet I ſhall mention the prin- 
cipal Perſons who have differed on 
this Point, - that the Reader may ſee, 
that bare Authority ought to have 


little or no Influence on his Judg- 


ment of this Queſtion, and that he 
may 1n this Caſe, without Vanity or 
Danger of Cenſure, lean unto his own 
Underſtanding, 


The 
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The Lord Coke (a), 'the Judges 
of Ireland in the Caſe of Tenures 
0 Mr. Selden (c), Metbaniel Ba- 

| con 


* a) The Lord Cole ſays, that the Tenure by Knight- 
eie of great Antiquity And that it drew to it 
Ward, Marriage and ' Relief, in the Time of King Al- 
fred. (1 Infl. 76. ö.) And in the Preface to his 3 Rep. 
He ſuppoſes- that the Redditiones Socharum & Regis Ser- 
vitium, ſaid in the Book of Domeſday, a Conflitutione 
antiquorum Temporum, to belong to the Church of Mor- 
tefter, within the Hundred of Ofwaldſhaw prove 8 
Tenure, and Knight -Service, long before the Conqueſt. | 

= b) They oppoſe that the Thani Majores, or Thani 

Regi: _—_—_ the Saxons, were the King's immediate 
Tenants of Lands, which ny held by perſonal Service, 
as of the King's Perſon by Grand Serjeanty, or Knight- 
Service in Capite; and — the Land ſo held, was in 
thoſe Times called Thainland, as Land holden in Socage 
was called Reveland ———— And that after ſome Years 
that followed the Coming of the Normans, the Title of 
Thane grew out of Uſe, and that of Baron and Barony 
ſucceeded for Thane, and Thainland — They 
therefore concluding Sir Hen. Spelman miſtaken, who in 
his Gloſſary, Verbo Feudum, refers the Original of *\Feuds 
in England to the Norman Conqueſt, ſay, that it is moſt 
manifeſt, that Capite Tenures, Tenures by Knight-Ser- 
vice, Tenures in Sacage, &c. were frequent in the Times 
of the Saxons, but that indeed the Poſſeſſions of Biſhops 
and Abbott, were firſt made ſubje& to Knight-Service in 
Capite by William the Conqueror, in the fourth Year of 
his Reign, &c. See the Caſe of Tenures the Com- 
miſſion of defeftive Titles, &c. 80. pri at London, 
1720. or the Subſtance of the Caſe, as to this Point, in 
Be Gibſon's Preface to Spelman's Treatiſe of Feuds, 


ſpeaking of the 
Was — ſome Places | in * both 
feudal 
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48 An Inirblluckion to the 
eon (d), and others (e), are of Opi- 
* FOND nion, 


ſeuda! and inheritable, even from the Age of the firſt 
Coming of the Saxons into England, which is commonly 
placed in 448 of our Saviour, though by exacter Calcu- 
lation it falls twenty Years ſooner And that Ethel- 
red, Ealdorman of Mercland, had all that which was 
the Kingdom of Mercland to his own Ufe, as an Eari- 
dom and = given him in Marriage with Ethelfled, by 
her Father King Alfred, and to prove this, cites William 
of Malmeſbury de Geſt. Regum, Lib. 2. Cap. 4. Londo- 
nium caput Regni Merciorum cuidam Primario Ethel- 
redo in PFidelitatem ſuam cum Filia Ethelfleda conceſſit. 
Vide Seld. Tit. of Hon. 510, 511. He ſays indeed, (ibid.) 
that Afferivs and Florentius have it Servandum commenda- 
wit: And if he had gone on, he would have found that 
Mill. of Malmeſbury. himſelf, in the very next Line, calls 
it Commiſſum, and afterwards Cap. 5. Commendatum, 
which Words rather ſuggeſt a Tru/t than a Feud. Vide 
Aalmf. de Geſt. Regum inter Scriptores poſt Bedam, fol. 
44, 46. and Spelm. Pofthum. Treat. of Feuds 13. 
Mr. Selden likewiſe ſuppoſes the Names of Thane 
and Yavaſor in the Saxon Times to have been feudal, 
and that as Earl, King's Thane, and middle Thane ſuc- 
ceeded one the other in the Saxon Laws, fo Count, Ba- 
ren, and Yavaſor are uſed as Interpreters of them in the 
French Laws of William I. and that the King's Thanes 
held of the King in chief by Knight-Service, and were 
of the ſame Kind with them, that were after the Nor- 
mans Honorary or Parliamentary Barons, (Tit. of Hom. 
813.) and he ſays (ibid. 520.) that a Yavaſer was in the 
moſt ancient lines only a Tenant by Knight-Service; 
that either held of a meſre Lord, and not immediately 
of the King, or at leaft of the King as of an Honour or 
Manor, and not in Chief. x7 

(ad) Whoithinks that it is not clear from any Author of 
Credit, that the: Normans changed the Tenures of Lands 
—And that none of them appeared to him to be of Nor- 
man Original, althbo* they received their Names according 
to that DialeR. | Bacon .Hift. of the Eng. Gov. 161. 
le) Saltern ſuppoſes Conveyances by Feoffment and 
Livery to have been before the Conqueſt, and that 
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nion, that Tenures were not brought 
into England by the Conqueror, but 


that they were common among the 
Saxons. 


The Lord Hale 0 Crag (hy 


Mr. 


there were Lords and Tenants in the 3 of Ger banian 
the Good, and that Fealiy was ſworn to - Prince in the 
Time of Elidurus, which of 5 (ſays he) were 
accompanied with Tenures, Services, Diſtreſſes and the 
Like. Vide Saltern de autiguis Britan. Legibus, Cap. 8. 

Sir William Temple ſays, that thoſe Authors who will 
make the Conqueror to have broken or changed the 
Laws of England, and introduced thoſe of Normandy, 
pretend the Duty of Eſcuage, with the Tenures of 
 Knight-Service and Baronage, came over in this Reign; 
but that it needs no Proof that thoſe with the other feu- 
"dal Laws, were all brought into Europe by the ancient 
_Goths, and by them ſettled in all the —— (which 
they conquered) of the Raman Empire, and among the 
Reſt by the Saxons in E ngland, as well as by the ts 
in Gaul, and the Normans in Normandy, Temp. Introl. 
to the Hiſt. of Eng. 171, 172. And the Author of the Mir- 
"ror ſeems to imagine that Tenures were ordained for the 
Defence of the Realm, by our old Kings before the Con- 
gueſt. Vide Mir. Cap. 1. Cect. 3. p. 11, 12. 

(g) The Lord Hake meptions the Law touching Knight- 
Service, as one of the Laws of Hilliam I. which were de- 
ſigned for the Eſtabliſhment of him in the Throne, and 
for the ſecuring the Peace of the Kingdom. (Hi. of the 
Com. Law 107.) and he endeavours to ſhew (ibid. 123, 
224.) That Tenures by Knight- Service, were introduced 

in the Time of William I. "kh the Conſent of Parlia- 


| mY | 


(h) Angles ante Congueſtum vi x pute, (ſays Crag.) bc 


Jus (ſcilicet Feudorum) recepiſſe, rationes cur ita cre- 
dam . ha ſunt — Scio ante Conque/lum multas apud 


Anglais Leges ab Auglo- Saxonum Reil. ante Congue- 
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fium conſcriptas —— Ne veſligium quidem Juris ſcu- 
Aalis in eis, pæne reperitur, nam licet vaſullorum in 
Daominot Ingratituds, ' five Felonia expreſſe aliquo latuta 
puniatur, Paxna tamen non /t Amiſſio Feudi, ut in 
Jure Feudali, 7 tantum vel multta pecuntaria fi parva 
it Injuria, vel Pang Capitis fi Major, que Juris feu- 
dualis Naturam non ſapiunt . ex it ſe Po- 
idydero, qui Anglorum Hiſtoriam conſcripſit diligentiſſime, 
"eonſiat maniſſte Conqueſiorem, cum omnia Anęliæ pre- 
*dia jure Belli ad ſe pertinere diceret, legem Agrariam | 
tuliffe, qua ſe ommum Poſſeſſionum Dominum declaravit | 
(Dod nihil aliud erat quam omnia pradia de eo tanquam 
Domino teneri Sc.) Vid. Crag. de jur. feud. 99. 
- + (i) Before the Conqueſt, ſays Mr. Somner, we, were not 
in this Kingdom 'acquainted with what ſince, and to this 
Day we call Feoda, Foreigners Feuda, i. e. Fiefs or Fees, 
either in that general Senſe I mean, wherein they are 
: diſcourſed of and handled abroad in the Book thence in- 
[titled De Feudis, at Home in that called Liteleton's Ten- 
nures (Treat. of Gav, 100.) He proves this Aſſertion, (ibid. 
100, 104.) and concludes, that to the Congueror it is, that the 
Names and Cuſtoms of our Engliſh Fees, or (as we now 
vulgarly call them) Tenures, ſuch at leaſt as are Military, 
owe their Introduction. | 1. 
[k) 7 Peodale ſays (Sir H. Spelman) Anglis primus 
17 4ů⁊—5 Gultelmus Congucſtor, (Gloſſ. ad Mag. Chart. 
ſol. 374.) and again, (ad verbum Feodum) Feodorum 7 
vitutet in Britanniam noſtram primus invexit Gulielmus 
Senior Conguefler nuncupatus, Dui lege ea e Normannia 
introduma Angliam totam ſuis divifit Commilitibus : In- 
nuit boc ipſum Codex ejus Agrarius (Qui) Feu- 
dum & Normanniam jungit, ac fi rei nova Notitia e 
- Normannia diſguirenda eſſet And it being ſaid by 
the Judges of Ireland, in the above-mentioned, Caſe of 
Tenures, that Sir H. Spelman, thus referring the Original 
of Feuds in England to the Norman Conqueſt, was 
miſtaken; He wrote an elaborate Treatiſe of the Na- 
ture and Original af Feuds and Tenures in Support and 
Confirmation of his Opinion. This Treatiſe is publiſhed 
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and others again (I), are of Opinion 


that Fxups were brought hither by the 
Cunqueror, and that they were in his 
Time firſt eſtabliſhed among us. 


It would: be tedious and hardly 
pertinent to my preſent Deſign, di- 
E HOU? D 4 ſtinctiy 


by Biſhop Gibſen 1723- among the Poſthumous Works of 
. af +> T4 . 


Great Man. ä 


++ (1) Mat: Paris, (Ano 1068. fol. 6.) fays, 'that Will x. 


Commilitonibul- ſuis, qui Bello Haſtingenſi Regionem ſe- 


tum | ſubjugaverant, terras Auglorum: &  Poſſeſſhones af- 


E e's Manu contulit, ijludgue parum quod remanſc- 
at ſub Fugo pofuit perpetus fervitutis. And again, (an- 
no 10. Ja. 7.) he ſays, that this King Epiſcopatus 
guog; & Abbatias omnes ' que Baromas tenebaut, & eate- 
nus ab omni- ſervitute ſeculari Libertatem habuerant, ſub 


| fervitute flatuit Milita i. irrotulans ſingulos Epiſcopatus 


& „„ > aa ſua quot Milites ſibi & ſucceſſo- 
ribus ſuis . Hoſlilitatis Tempore voluit a ſingulis Exhibert : 
Et Rotulos bujus Ecclefiaſtice ſervitutis ponens in The- 


Jauris, multal vjros  Ectleſinſticos Thuic Conſlitutions peſſi- 
mæ reluctantes a Regno fugauit. 


Mr. Camden, afſerts, that che Engliſh were diſpollelſed 
of their Hereditary Eſtates by William I, and the Lands 


and Farms divided among his Soldiers, but with this Re- 


ſerve, that he ſhould. ſtill remain the direct Proprietor, | 
and oblige, them to do Homage, to him and his Succeſſors, 
that is, (ſays he) that they ſhould hold them in Fee, but 
the King alone Chief Lord, and they feudatary Lerds, 
and in actual Poſſeſſion. n A 
Dr. Heady ſays, that Baronies and ſuch Tenures, were 


firſt brought into England by the Conguerer, (Hiſt. . 
Convoc, 117.) and Bracton, ſpeaking: of the Regale | td 
ſtium, intimates as much in theſe Words, Secundum quad 


in Congueſiu fuit  adinventum, Brat. Lib. 2. Cap. 16. 
Seck. 7. Vid. Dugd. Orig. Iurid. 6, Wilkins Leg. Angle- 


Saxon. fo. 288, 289. Cottoni Poſthuma, 13, 14, 346. 


** 


52 An Intrafluction to the 
ſtinctly to examine and conſider the 
Ground of theſe Opinions; and 
therefore 1 muſt refer the Reader to 
the Treatiſes in which they ate advan- 
ced, and leave him upon due Conſi- 
deration to judge of them as he plear 


ſes: Taking only this Obſervation a- 


long with them, that it is very re- 
markable, That Milliam I. about the 
twentieth Year of his Reign, juſt when 
the General Survey of. Eng 1 
led Domeſday-Book, is "Gig poſed to 
have been finiſhed (m), ju. not till 
then, ſummoned all the Great Men, 
and ane in the Nauen to 
London 


dee * 


(m) Ante Annum G eln vicefimumy- Diferiptis Fn 
mon eft abſoluta, immo in es facta; Teſtts oft omni extey- 
tione longe Major woluminum eorum in que" referebatur, 
Alterum & Mi nus quo 4 cenſitæ ſunt Eſſexia, Nor- 
falcia, & Suffolcia, In hujus calce Literis No, 
nec ipſa Deſcriptione recentioribus, adjectum eſt. 

Anno MIILESIMO Ocroozs IMO Skxro AB TN- 
CARNATIONE DOM INI, VIGESIMO' VERO REcis WIIL- 
LIELMI, FACTA EST Is TA DEsSCRIPTIO, NON SOLUM 
PER HOS TRES COMITATUS SED ETIAM TER ALIOS, 
Seld. Perf. ad N fol. F. 
and Mr. Madox, (fol. 6. in Marg.) agtee with Mr. Sel- 
den's Account of this Matter, and The. 8775 les, and Wal 
ter Hemingford in their Chronicles (publiſhed Gale, 
fix this Survey accordingly, ad an. 1086. Vide Hale Hift. 
of the Com, Law, 109. Mad. Hi fie of the 925 fol 6, 
in Marg. 


and, cal» 
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London and Salisbury (n), to do their 
Homage, and {wear their Fealty to 
N him, 


(n) Ingulphus who lived at that Time ſays, ad an. 
1085. that the King reverſus in Angliam apud Londo- 
nias Hominium ſibi facere & contra omnes Homines Fi- 
delitatem jurare omnem Anglia incolam imperans totam 
Terram deſcripſit. Ingul. Int. Script. poſt Bedam go8. 
—— Henry of. Huntingdon, (ibid. fol. 370.) ſays that 
_ Willielmus Rex fortis, Anno Decimo none Regni ih cum 
Ae more tenuiſſet Curiam ſuam in Natali apud Glouceſtre, 
ad Paſcha apud Winceſlre, ad Pentecoſten apud Londo- 
nam, Henricum filium ſuum virilibus induit Armis, 
Deinde Accipiens Hominium omnium terrariorum Angliæ 
cujuſcungue Feudi eſſent, Furamentum etiam Fidelitatis non 
iHulit.— Brumton (int. Script. X. fol. 979.) agrees with 
this Account of Huntingdon, but fixes it, ad annum viceſi- 
mum Regis, and Suppoſes the Survey of England to have 
been made in the Year before. 
The J/averly Annals, Mat. Paris. and Mat. Meſim. 
agree almoſt in terminis with Hen. of Huntingdon, but 


: 


fix this Homage ad An. 1084. ——— The Saxen Chro- 
.nicler ſays, ad An. 1085. Hoc Anno Rex tenuit ſuam Cu- 
riam in Winceſlre ad Paſcha, atq; ita Itinera inſtituit, 
ut efſet ad Pentecoſten. apud Weſtminſter, ubi Armis mi- 
litaribus honoravit filium ſuum Henricum. Poſtea fic 
Itinera diſpoſuit, \ut. Pervenerit in Feſio Primitiarum ad 
Searebyrig, ubi ei Obviam venerunt ejus Proceres & 
omnes prædia tenentes, quotguot efſent note melioris, per 
totam Angliam hujus Viri ſervi fuerunt, amneſque ſe 
illi ſubdidere, ejuſque w Vaſſalli, ac ei Fidelitatis 


Juramenta præſliterunt, ſe contra alios quoſcunque illi 
fides futures. Hoveden ( Int. Script. poſt Bedam 460.) 
Ad An, 1086. ſays that Willielmus Rex fecit deſcribi om- 
nem Angliam——— Poft hac in Hebdemada Pentecoſtes fi 
lium ſuum Henricum apud Weſtmonaſterium, ubi Curiam 
ſuam tenuit, Armis Militaribus honoravit, nec multo pe 
. Mandavit ut Archiepiſcopi, Epiſcopi, &c. Calendis Auguſti 
Joi occurrerent Sariſbirie, quo cum veniſſent * 
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him, by doing whereof the Saxon 
Chronicler ſuppoſes that, at that Time, 
Pfceres & omnes prædia tenentes ſe illi 
Subdidere, ejuſque facli ſunt Vaſalli, ſo 
that we may reaſonably ſuppoſe, |. 
__ Firſt, That this general Homage and 
Fealiy was done at this Time (nine- 


teen or twenty Years after the Acceſſi- 


* on of William 1.) in Conſequence of 
ſomething new, or elſe that Engage- 
ments ſo important to the Mainte- 
mance and Security of a new Efta- 
- Fllorum ſibi Fidelitatem FJurare .caegit. . Simeon 
Dunelm. NK 213.) agrees in terminis with 
. Hoveden. And the Waverly Annals again, ad An. 1086. 
fays that An. Reg. Willi Viceſimp Rix tenuit Curiam 
ſuem apud Wintoniam, poftea ad Kailendas Auguſti Fuit 
"@pud Saliſburiain, ibigue venerunt coram eo Barones ſui 
.& omnes lerrarii hujus Regni, qui alicujus pretli erant, 
cujuſcungus Feodi fei het, & omnes Homines _ effetti 
ſunt, & Juraverunt illi Fidelitatem b Contra Onnes Ho. 
inner. . wot 
It muſt be obſerved, that tho* ſome of theſe Hiſtorians 
mention only the Homage done at London, others that at 
; Saliſbury. only, and nong but the Waverly Annals expreſ- 
I mention both; yet we may upon the Credit of theſe 
_Aanals ſuppoſe, that theſe Hiſtorians ſpeak of two ſeve- 
ral  Homeges done about the ſame Time, ſoon after the 
King's Knighting his Son Henry: Beſides that it is high- 
-ly probable that the King received the Homage of ſome 
at Lenden, and of others at Saliſbury; It being very un- 
likely. that the Landholders who lived in or about London, 
Where the King often was, ſhould come to Saliſbury to 
do their Homage. 
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bo). Ir appears not only from the ſeveral Hiſtorians 


| fidelitatis Connexio, Ita quad Quantum Homes debet 


bliſbment would have been required 
Jong before; and if fo, it is probable 
that Tenures were then new, inaſ- 
much as Homage and Fealty were, and 


ſtill are, mere feudal Engagements, 


binding the Homager to all the Du- 


ties and Obſervances of a Feudal Te- 
can r 


. % 
> 
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cited in the former Note; but likewiſe from the Mirror, 


226, 227. Britton 174. l. Bract. Lib. 2. Cap. 35. Sth. 


8, 9. and Fleta Lib. 3. Cap. 16. Sect. 21. That Homage 


und Fealty, - (though treated by the Feudiſts as Synony- 


mys) were- really with us diſtint, though concomitant 


Engagements; for though Fealty was incident and ef- 


ſential to Homage or Tenure, (1 Int, 65. & ſupra p. 35. 
and. is now we ine Part of the Form . 6%. 1 


id. Stat. de Homagio 17. Ed. 2. and Lit. Set. $5.) 


yet there was no doubt, ancjently a. conſiderable Diff 

rence between them; inaſmuch as Homage was meerly 
a Declaration of the Homager's Conſent to become his 
Lord's Man, or military Tenant of ſuch Lands or Tene- 
ments. (Je deveigne voſtre home de tiel fief. Mirr. p. 206. 
and the ſame Author, p. 304. reckons it one of the 
Abuſes of the Common Law, de mettre pluis des paroles 
en Homages faire forſque tant, jeo deveigne vofire home del 
fiew que jeo claime tenir de vous.) Homagium'&  Domini- 
um are therefore directly oppoſed to each ather by Glan- 
vil, viz. Mutua ——  debet' efſe Dominii & Hema 's 


mine ex Homagio (i. e. by conſenting © to become his 
Tenant, or on Account of his Tenure) tantum illi de. 


bet Dominus ex Dominio, (i. e. by becoming his Lord, 


or on Account of his Seigniory) præter ſalam reveren- 
nam, Vid. Glanv. Lib. 9. Cap. 4.  Featty on the other 
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.2dly, That as this general Homage 
and Fealty was done about the Time 
that Dame/day-Book was finiſhed, and 
not before, we may ſuppoſe, that 
that Survey (p) was taken upon, or 
ſoon after, our Anceſtors Conſent to 


Tenures, in order to diſcover the | 


Quantity of every Man's Fee, and to 
fix his Homage (q), this Suppoſition 
is the more probable, becauſe it is 
not likely, that a Work of this Nature 
Was undertaken without ſome imme- 
r en co NE 


Hand was. a ſolemn Oath, conſequential to Homage, and 
warn immediately after it, that the Homa er would, as 
is Man or Fenant, be faithful to his Lore. 

(p) The Nature of this Suryey may be collected from 
Speln. Ch. ad verbum Domeſdei. Seld. præf. ad Eadme- 
Tum, 3, 4. Gerv. de Tilb. Dial. de ſcacc. Lib. 1. Cap. 16. 
e HH int- [crit got Bedams, $08, 90g. vi 
(q) Becauſe 55 he Name and Quantity of the 
Fee, Fc. was ſpecified in the Homage, as appears from 
the Mirror, Cap. 3. Sef. 36. d' Homage, where it is 
ſaid, that Homage . eft fait en ceſtes parolls, Feo deveigne 
wo/tre hame de tiel fief, iſſintque tout Pquantity ſoit mon- 
fire & Eſpecifie en certain (or as Britton 174. ſays, no- 
mement par certeyne quantite & par certeyns boundes ) 
par N50. Pſa'r. ſache combien & quoy il doit garranter a 
ſon Tenant ;, & de combien il oblige ſon Fief à la Gar- 
rantie & que le tenant [ache d'combien il devient ſon hame. 


. 70 this probably was the Reaſon why almoſt all the 


iſtorians of thoſe Times join the Account of this Sur- 
uey, and of the Homage done about that Time together 
in ſuch a Manner, that we muſt needs think they took 
them to have immediate Relation one to the other. 
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diate Reaſon, and no better Reaſon 
can be aſſigned why it was underta- 
ken at this Time, or indeed why this 
Survey ſhould have been taken at 
3 + of 5005 ag 
"1 Taking it therefore at preſent for 
granted, that Fees or Tenures were 
firſt eſtabliſhed in England in the 
Time of William I. (1), I ſhall now 
| proceed 


(r) For Alfred had taken a general Survey of the 
whole Kingdom, which was ingroſſed and kept at Win- 
cheſler, and extant in this King's Time, (See Sir H. 
Spelman's Life of Alfred, publiſhed by Hearne, p. 108, 
115.) but this Survey ſeems to have been too general to 
anſwer the Purpoſes of this Reign, and therefore a more 
particular Survey was taken, This Difference between 
the two Surveys is (without his Afigning any particular 
Reaſon for it,) obſerved by Ingulphus, who. ſays that 
Alfredus totam terram Angliæ per Comitatus, 
Centurias & Decurias deſcripſerat : But that in Domeſ- 
day-Book, non tantum totius terre Comitatus, Centuriæ 
& Decurie, Sylve, Saltus & Ville univerſe, ſed in om- 
ni Territorio, Quot Carucate terre, quot Jugera & 
quot acre, que Paſcua & Paludes, que Tenementa & 
"xg continebantur. Ingul. int. Script. poſt Bedam 
908. . | 

(1) 7. e. That they in his Time firſt became a prin- _ 
cipal Branch of the national Policy, for it is not to be 
imagined, but that even in the Saxen Times, particular 
Proprietors of latge Tracts of Land, which they could 
not cultivate and manure themſelves, might let ſome 
Part of them to their Neighbours, under various Ac- 
knowledgments, or Returns of Service, not altogether 
unlike ſome of the feudal Returns. Eſpeeially as our 


Saxen 
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proceed to . inquire and conſider the 
Means by which ſo extraordinary an 


Alteration of the national Policy, with 
reſpect to Propriety, was brought a- 
bout. In which Inquiry many Things 
will occur that may poſſibly convince 
us, that this Alteration was made in 
the Time of this King. 

I call the ERtablithment of 8 
an extraordinary Alteration, not only 
becauſe it was ſuch in many of its 
Conſequences, but likewiſe becauſe 
it originally and immediately deſeat- 


ed all Suppoſition or Poſſibility of 


Propriety in any other Perſon than 
the King. Inſomuch that it became 
a fundamental neceflary Maxim, 
Principle or Fiction of our Engliſh 
Law of Tenures, that the King is uni- 
verſal Lord of his whole Territories, 
and that no Man doth, or can poſ- 
is 1 Part thereof, or Lands there- 
| in, 
2 Anceſtors may be e to have had ſome 
Notion of ſuch Returns; being a Colony or Branch 
-of the ancient Geths, who rſt brou ght. the Feudal Policy 
into Eur Upon this Suppoſition the wide Diffe- 


- rence of Opinions, concerning the Antiquity of Feuds in 
— may be in ſome Meaſure accounted for. 
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in, but as either mediately or imme- 
diately derived from him (t). — 9 
This Principle or Fiction, howſo- 
ever underſtood by Perſons of Capa- 
eity, and in the Councils of this King, 
appeared no doubt to others rather as 


the Language and Declaration of a 
Conqueror, than as the Subſtratum 
and Foundation of a new Policy not 
impoſed, but - nationally and freely 
adopted (u): And it is certain that 
this Principle of Tenures hath been of 
late fo far' miſtaken, that very learned 
Men, not conſidering it as a Fiction, 
have thought that the firſt Kings of this 
Realm had all the Lands of England in 


Demeſne, and that all private Poſſeſſi- 


on was actually derived from them (w): 
But in this they ſeem to have too im- 


plicitly followed the Monkifb Hiſtori- 


ans, who (being prejudiced or miſled 


poſſibly by the large Poſſeſſions of a 


ſudden 
lt) Ex Ratione Feudali omnia Feuda & Beneficia ab 
% (Domino ſcil't ligio) proficiſcuntur & de eo tenentur. 


Crag. De Jur. Feud. 223. Vide Spelman Treat. of Par- 


liaments, 57. & infr. p. 

©. (u) Vid. inf, p. | nr 

() Vid. r Inf. 58. b. Spelm. Treat. of Parliaments 57, 
38. and Lord Verulam of the Uſe of the Law 34- 
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fudden acquired by the Normans to 
the Prejudice of the Engliſp) have 
roundly affirmed that William I. vio- 
lently diſpoſſeſſed the Engliſb of all 
their Lands, and that he diſpoſed of 
them upon arbitrary Terms of Tenure 
to ſuch of his Followers, and in ſuch 
Proportions as he thought fit (x); for, 
notwithſtanding the many Mon iſh Re- 
lations of this Sort, credited by later 
Writers of Learning and Note (y), we 

917 1547" ay 
(x) Mat: Teftminfter | (Lib. 2. fol. 2.) ſays that Com- 


militonibus ſuis Normannis qui in bello Haſlingenſi pa- 
triam ſecum ſubjugaverant, terras Anglorum & poſſeſſio- 


nes, ipſis expulſis ſucceſſive, -'manu diftribuit affluenti, & 


modicum illud quad remanſerat, faftus jam de Rege Ty- 
rannus, ſub jugo detruſit perpetuæ ſervitutis Mat. 
Paris (ad An. 1067. fol. 5.) aſſerts the ſame Thing in 
Terminis —— Bromton (int. Script. X. 963. ſays that 
Re Willielmus terras Anglorum Magnatibus & Militibus, 
ac alits hominibus Francia & Normannie qui ſecum in 
_— extiterant donavit — Thorn likewiſe (int, 
Script, X. 1787. ſays ad An. 1067. that Williehnus de 
| Rege factus eft Tyrannus, Expulſiſque Regni Nobilibus, 
Epiſcopis, Comitibus, Abbatibus & Clericis multis, guet 
tengum eſſet Nominatim Exprimere, eorum Poſſeſſiones & 
predia diatim ſuis diſtribuebat Normannis, : 
y) Sir H. Spelman upon the Authority of theſe Mon- 
_kiſb. Writers, Ge Verbo Feodum) ſays that Lege «a 
' (feudorum ſcil't) 
* ſuis diviſit Commilitibus————— And thus Selden (a Camb- 


den in Norm. Epin. 13.) ſays that Excluſis ab Hareditate 
avita Anglis, Agros & prædia militibus ſuis Aſfignavit, 
Ita tamen ut Dominum directum ſibi reſervaret, obſe- 
ak b ; 4 
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Normannia traducta, Angliam titam 
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may, upon due Inquiry and Conſidera- 
tion, be. ſatisfied, that William I, did 
neither poſſeſs himſelf, nor as a Con- 
queror diſpoſe of all, or any of the 
Lands of England; Nor did he arbi- 
trarily, and by his own Power ſubje& 
the Eſtates of the Engliſh to a feudal 
Dependance; for, 

I. Tho' it is true that the Poſſeſ- 
ſions of the Mormans were of a ſud- 
den very Great, and that they receiv- 
ed moſt of them from the Hands of 
William I. yet it does not follow, 
that this King took all the Lands of 
England out of the Hands of their ſe- 
veral Owners, claiming them as the 
Spoils of War, or as Parcel of a con- 
quered Country; but on the contra- 
ry it appears pretty plain from the 
Hiſtory of thoſe Times, that the King 


either had, or pretended Title to the 
yuiumque clientelari Jure ſibi & ſucceſſoribus devinciret, 
1. e. ut omnes in Feado five Fide teneant, & nulli preter 


2 


" Regem eſſent veri Domini, ſed potius fiduciarii Domini 


18  Poſſeſſares. - And the Lord Verulam aſſerts, that the 


Conqueror got by Kight of Conqueſt all the Land of the 
Realm into his own Hands in Demeſn, taking from every 


Man all Eſtate, Tenure, Property and Liberty of the ſame, 
except Religious and Church Lands, and the Land in Kent, 
Verul. of the Uſe of the Law, 34, 35. 


E Crown 
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Crown, and that his Title, whether 
real or pretended, was eſtabliſh'd by the 
Defeat of Harold, which - amounted 
to an unqueſtionable Judgment in his 
Favour. He did not therefore treat 
his Oppoſers as Enemies, but as Trai- 
tors (z), agreeably to the known Laws 
of the Kingdom, which ſubjected 
Traitors not: only to Loſs of Life, but 
of all their Poſſeſſions (a); ſo that this 
King, thus intitling himſelf to the 
Lands of all ſuch as bad, or did after- 


wards oppoſe him, might well reward 


his Followers in the Manner he did, 
and that this muſt have been the Caſe 


appears from the Nature of the Pleas 
held and determined at Pinenden (b), 


and Sbarnburn (c), and by many o- 


ther Evidences of the Time of this 
x King 


(2) Vid. Bacon. Hiſt. of the Eng. Gov. 135. 


(a) Vid. Leg. Alfredi Cap. 4. Leg. Canuti Cap. 54. Saltern. 
de Antiquis Britan. Legibus, Cap. 10. 


(b) This Plea is printed at large in Mr. Selden's Notes | 


ad Eadmerum 197, 200. Vid Lamb. Peramb. 236, 2 37. 
Hale Hiſl. of the Com. Law 96. 

() This is to be found at large in Sir H. Spelman's Poſt- 
hum. Treat. de Familia de Sharnburn, fot. 19 190. Vid. Wilkins. 
Leg. Angle-Shx, 287. Hale Hiſt. of the Com. Law 99. Spelm. 


 Gl:fſ. ad verb, Drenches. Bacon Hiſt. ME the mo Gov. | 


258. and Taylor Hiſt of Gav, 05, 66. 
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King, and of his imniediate Succeſ- 
ſors (d). 

II. As 1 illiam I. did not . or 
poſſeſs himſelf of the' 'Lands of Eng- 
land as the Spoils of © Conqueſt, ſo 
neither did he tyrannically and arbi- 
trarily ſubject them to a feudal De- 
pendance; but as the Feudal Law 
was at that Time the Prevailing Law 
in Europe (le) and “ was then, ſays 
« Sir Henry Spelman (f), conceived 
ce to be the! moſt abſolute . Law for 
“ ſupporting the Royal Eftate, pre- 
«ſerving Union, confirming Peace, 
and ſuppreſſing | Incendiaries and 
e Rebellions”, William I. who had 
always governed by this Policy, might 
probably recommend it to our An- 
ceſtors, as the moſt obvious and rea- 
dy Way to put them upon a Foot 
with their Neighbours, and to ſecure. 
the Nation againſt - any future At- 


E 2 tempts 

(a Vid. Tayl. Hiſt, of Gav. 67, 68. Madox Hiſt. of 
the Excheq eheq-75, 7 76. Wilkins Leg.:Anglo-ſax. 236. 

(e) Sir Spelman ( Poſt hum. Treatiſe of Parliaments 
57.) calls it the Law of Nations, for ſo, ſays he, I may 
term the Feudal Law then to be in our Weſtern Orb. 

(f) Poſthum. Treat. of Feuds 5, 6. 
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tempts from them (g), and might 
probably propoſe Laws agreeable, 
thereto, as ſuch que ad Utilitatem 
Anglorum, & ad Kent Pacem tuen- 
dam Efficaciff me, videbantur; (h) and 
it can be no Wonder that ſuch of our 
Anceſtors, as then compoſed the Com- 
mune Concilium of the Nation, un- 
855 the Senſe. they then were of the 
Fa and Prog reſs of this Policy, 
ſhoul conſent to its Eſtabliſhment, - 
and readily. concur in a Law effectu- 
ally penned, for that Purpoſe: We 
find accordingly, among the Laws of 
William I. a Law enacting the Feudal 
Law itſelf, not eo Momine, but in Ef- 
fe&; inaſmuch as it requires, from all 
Perſons the ſame Engagements to, 
and introduces the Spe Depengance 
upon 
4 9) Ply urs manners ; fees & de tenur. er dount touts 
7; s plus ſount De? Chivalry & d grand Serjaunty I's gueæ 
fees fuerent perueus al d'fes d'noft, Rralme. Britton Cap. 
66. p. 162. 5. And the Lord Coke ſays, (1 Inf. 75. b.) 
that this Service (Servitium ſciPt militare) Was Created 
and provided for the Defence the Realm. r 
(h) Propeſitis Legibus Anglicanis ſecundum triparti- | 
tam carum Di/linflionem, hoc «ft, rchenelage, Dene- 
lage, WW. /iſaxentlage, guaſdam reprobavit, qua ſdam au- 
tem afprobans, Mts. 1 ora Ane 80 4 
1 +75 1 
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upon the King as Supreme Lord of all 
the Lands in England, as were ſup- 
poſed to be due to a Supreme Lord by 
the Feudal Law: 80 that it clearly 
enacts the Foundation at leaſt of all 
the Deductions aud Gloſſes, that ate 
now treated as Part of that Law. The 
Law I mean is the LIL Law of 
William I. () which? funs thus (k), 
"STATUIMUS or Oνα],% ä LinzxT Ho- 
MINES FOEDERE '-&T 'SAGRAMENTO AF- 
0h 43 6201p E 3 10! e pIRMENT 
Cel urlitatem Anglorum LL, Willis Cap! 63. & ad Regi 
Pacem tuendam, E fficaciſſime videbantur, adjecit. Gervaſ. 
*de Lilb. Dial. de Scacc. Cap. 16. 

(1) It muſt be obſerved concerning this Law, that tho” 
'the Subſtance of it is to be found in the printed Col- 
clection, we now. haue, of - Edward" the Confeſſor's Laws 

Cap. 35. Tit. Grabe); yet, if we. conſider the” fubj 
atter of the Law itſelf, and how juſtly that Collection 
is ſuſpected, Vid. Sumu. . Tredt. ef 'Gavi 101. eld. Hist. 
of Tithes 224, agg. Hicigſii Biſert. Bpiſt. d Ling. ver. 
Septentrional. uſu 95. & Brac. Gen ref 40:the Hit. of 
England 30. we ſhall have Aittle Reaſon to doubt that 
it was an original Law:of Will. I. z eſpecially- fince it is 
certain, that that Collection, whenſoeven it was drawn 
up, (Vid. Hickeſi Diſſert. Epifti ibid) & Houveden It. 
Seripti pot Balam 600.) hath] received many of the N- 
terations and Additions that were made in the- Time of 
ill. I., agrecably tot the EIII Law of: that King, 
which commands that all Perſons «ſhould haue and 0b. 
ſerve... the Laus of King Babara in- ommibus reh, 
4DAUGTIS:H I1 S, gs ronflituimus ad uti lu 
Anglorum. 


(=) In Mr. Selden's Notes ad Eadmerum, fol. 100. and 
Lamb. de Priſcis Ang. Leg. 170. 
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ImMENT (, Qgο 1NTRA' BT BXTRA 
.UNIVERSUM ;;ReEG6NUM AN CL (Quo 
oM VOCABATUR REC NUM BarrANNIxA 
(m), WIIAETuO vo, Domino. (n) F- 

PDELESs ESSE VOLUNT, TERRAS ET HONORNS 
lo) ius eiDELITATE -UBIQUE (p) ska 

VARE CUM EO, ET CONTRA, INIMICOS. ET 

ALIBNIGENAS DEFENDERE: (q). | 

The Terms, of this Law are. abſo- 
lutely Feudal, and are apt and proper 
to eſtabliſh that Policy with all its Con- 
ſequences; for Firſt, It requires that all 


_ Owners of Land (r) thould- expreſly 
2 uw _ en ann rel 15 engage 


. 5 1 % bidde 2d. f 
| 170 r o e vin 
00 Statuimus * omnia;Tibed Homo! fider & ſacramento 
afnrmet. Houeden, Int. ſcript. poſt." Bedam 600. wy ) 
(m) Quod intra & extra Anglianui bid, 
(n) Willielmo Domino Reg: ſuo, nn 
Nei Domino ſuo, Wilkins Leg. Ahe. 9 W 
(0) Honorem. Hvelen, . Thid, +0 1 pa 
Ip] Omni fidelitate ſua, [bid \ *s 
(q) Et contra inumices'Defendere.. e ci, 1 
Ir) I have thus tranſlated. the Words Liberi r 
. NN agrees beſt with the Tenor of . the 
Law: And becauſe it is probable, that at that Time no 
other Perſons were ſo called, than thoſe who are fre- 


J 


quently; in Demeſday- Bool called Aloarii and Alodiarii, 


kad -terram „Land wherein no other Man 
had any Istereſt by :Feoda! Superiority. or Dominion, 
Ha. l. Traul. M fd 18.) and chat they were 


called 
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engage Hy ſwear (/, that they would 
become Vaſſals or 17 enants (t), and as 


£37451 Alb} | 1 2 felt 


called Homines Tiber, in Oppoſt tion to the Villains of 
thoſe Times. Vid. Bacon Hiſt. of the Eng. Gov. 50. Bra- 
dy Intrad. to the Hi 1 of Engl. 221. and Sir Mn. Temple 
Introd. &c. 65.) Thus according to Sir Henry Spelman, 
Gl. ad ac Liber Homo) the Titles Liber Homo, 
iberi Homines, Liberi & Legales hamines ad nobiles 
olim ſpectabant, maxima enim vulgi pars aliqua ſervitu- 
tis Jpecie, coer cebatur, fic ut ſui eſſe e 9 non liceret. 
And it is! certain, that upon the Introduction of 
Tenures, theſe Appellations or Titles were uſed to denote 
ſuch Perſons as had the moſt honourable and independent 
Eſtates, and came neareſt to the Condition of thoſe v ho 


were called Liberi homines before. (Jide Brady Gl. 


ad verba Liberi Homines). Hence fome Time Aer the 
Effabliſhment of Tenures, the Freeholders even of pri- 
vate Lords were called Liberi Homines ſui, as in Magna 
Charta Reg. Jobannis, viz. Nos non concedemus de cæte- 
ro alicui Nu capiat auxilium de liberis Hominibus ſuis 
nih, &c. and in Bracton, (Lib. 2. Cap. 16. Sect. 8 ſuch 
Tenant of a private Lord is called Liber Homo r 
(1) That Homage was the Fædus ((Paliance. Cuſtum. de 
. Cap. 13.) anſwering this Law, is probable from 
the moſt ancient Form of it, Feo debeigne vofre home, 
Sc. (ut ſup. p. 5.) which though pronounced by the Te- 
nant, equally obliged the. Lord; for Homage according 
to Briton, (170.) lie deux homes per leur" Commun a for 
Et eſt un lien de droit dount- autant eſt le Seigniour 
tenu à ſon home come-le' bome a ſon Seignionr *forfque ſolement 
en reuerence. (Vide Fleta Lib. 3. Cap. 16. Set. 8, g:) 
And that the Oath of Allegiance ( —_— Cuſtum. de Norm, 
Cap. 13.) was the Wanne e by this Law, can 
hardly be doubted. © x 
181 That this is the proper feudal” Senſe of the Word 
Fidelis appears from Hotoman, (de verb. Feudal. ad verb. 
Kidelis.) iz, Pideles interdum  ſpeciali ter dicuntur idem 
. vaſolli, ui feudo accepto in Patreni "fide & Cliente- 
Jo; vicifemque ſuam ei certi, obſeguii nomine fidem 
4 aſtrixerunt 


68 An Intriduftionto the 
ſuch be faithful (u), to Milliam as their 
Lord, in Reſpe& of the Dominium 
upon the then known feudal Notion 
Mickie in a Feudal Lord. 
a2dly, That they would, in Conſe 
quence of their becoming his Vaſſals 
or Tenants, every where faithfully 
WI and defend his their Lord's 
Territories and Title, as well as Per- 


ſon; and give him all poſſible Aid 


and Aſſiſtance againſt his Enemies, 
whether Foreign or Domeſtick (w). 


eftrixerunt ——— And according to Sir Hen. Spelman, 
{Glofl. ad verb. Fidelis). Fideles dicuntur Qui in_alicujus 
clientela ſunt ratione Prædii | ædia tenent 
wad. 2 dicitur,. &c. And in this e, the Word 
Zea is often uſ⸗ 0 he, Book of Feuds. (Feud,, Lib. 
Jit.c1s. 5 10, Tit. 23. _— And in the Di- 
—— of ſeveral — — Charters, (Lide Hearne s Text, 
W & Brad & Chg. «fl ur. eee 8 Hula) as 


(u) The” War Hula, = ſubſtantively and adjece 
tively rendered, diſtinctiy anſwers: ho Eds: & Sacra» 
mentum injoined by this Law. 

Y] In . econ, 1 LV Law of this 

ing requires, that amnas Coniuites, Baroness & ſervientes 

uni ver i Liberi Homines totius regni. teneant: fe 
Jemper bene in armis . Et guod int ſemper promp- 
tt, & bene parati ad fernitium ſuum integrum— —E x- 
Aendum A peragendum, cum. ſemper opus adfuerit, ſe- 
cundum quod de feodis debent & temementis ſuis de jure 
ys 00 Jacere. br Ws 3 Gap. 353) o_ 


The 


2 RT Koe 


n 


r 2 A &« 


— 


.. 


at... SOS Ae >a 


* * 
5 . * 
1 8 * 
c 7 1 4 


Law ef Tenures. 69 
The Manner of penning this Law 
is not leſs obſervable than the Terms 
of it; for though it begins, as many 
tit Laws of this King, with the 
Word Statuimus in the firſt Perſon 
plural, according to the preſent Stile 
and Language of Kings (x), without 
expreſs Mention of the Commune 


Concilium; yet we cannot poſſibly 
doubt its Goncurrane; Becauſe: the 


King 


the LIXth Law commands, that omnes Liberi . 2 
nes totius regni int fratres conjurati (Vid. LL. 
Edovardi ibid.) ad Monarchiam . . ad regnum- 
pro viribus & Fecultatibus Contra inimicos pro paſſe 2 
defendendum ———— Et pacem-. & dignitatem Cyron 

Integram 7 7 — the Statute 7 Edio. 
1. Cap. 1. agreeably to theſs Laws, ſeems to e. 
that the Prelates, Earls, Har and — of 
the Realm are bound to aid the King as their Sovereign 


Lord, to defend Farce of Arngpbr am all other Farce againſt 
his Peace at all Seaſons, when ſhall be. 77 

(x) It may . * — theſe Laws of Wil- 
liam I., that they ſeveral Editions we have of 
them from MF. Nie bard, and Doctor Wil- 
tint) run in _ | phral/ Se „ if we Mr. 


Madox, Stile ſingular. .unto the End 
of Henry 1. 5 Time 3 (V4. . Di ſſert. Epiſt 7% Dial 
de Scacc. f. G.) and if we believer the Lord Aer _ 
unto the Time of Kiog ohn. But ſuppoſe the 
Stile, uſual- in Writs, "Charters, and the like, to 2 
been ſingular, even in King Fehn's Time; beg, the 
Laws made before this Time, inaſmuch as they were not 
meer Acts of the King, might very well run intheplu- 
ral; that they might, at the fame Time that they de- 


clared the King's Will, intimate the Concurrence of the 
Commune Concilium. 


70 An Introduction to the 
King himſelf, being as it ſeems but 


one of more, is mentioned in the Bo- 


dy of the Law itſelf as a third Perſon 


ſpoken of, and as ſuch plainly diſtin- 


guiſhed from the Many ſpeaking in 


the beginning or enacting Part of the 


Law, -vis. Statuimus ut omnes affir- | 


ment quod WITIELUuO Douixo wo 
Fideles eſſe volunt, terras & Honores 


iuuios ubigue ſervare cum Eo — In 


the Language of the other Laws of 


this King, it would have run, that 
omnes affirment quod Nosis fideles | efſe | 


volunt, terras.&. honores Nos r gos ubi- 
gue fer va 
—— particular Penning of this Law 
f abe underſtood in a great Mea- 


— to ſpeak its Importance; for that 


as it introduced Aa new Policy ſubver- 
hve of the Saxon: Propriety, and did 
conſequ vently affect the whole . Nati- 
on in an extraordinary and unuſual 
Manner; it is penned as if the King 


was, meerly paſſive, the more clearly 
and fully to expreſs the "Conſent af 
che Commune - Comer to ſo conſi- 


g 1 1 derable 


2 23 


re bum Noms, &c. fo that 


r . 


"7 JW me 


t. 


N La of Jenures. FAV 
:derable-:an Alteration :: And that the 
particular Manner of penning this 
Law was not accidental, but expreſ- 
fire and important; will farther ap- 
1 WJ pear, if the Reader doth but caſt his 
e Eye upon the other Laws of this King: 
Por then he muſt ſee that none other 
o of them are worded in this Manner; 
and that the Manner of wording any 
other of them doth not fo ſtrongly 
f imply the Concurrence of the Com- 
t nane Concilium (y).; and farther, that 
even ſuch of them as expreſly men- 
tion the Commune Concilium, 'do not 
t mention it as haying any Regard or 
v © Relation to themſelves ; but with 
- @ Reference meerly to hn Law; for 
the '5'5th and 58th Laws (z) of 
this King, which are the only Laws 
that mention the Commune Obeſe 
NOS 


00 Por, beſides that the: King - is ul, in. this 
* Law only, as a third Perſon, it is obſervable 
that Reger Hoveden ( Int. Script. 255 Bedam 600, 601), 
in his Summary of theſe Laws, moſt of them in 
the ſingular Stile, and that Jer he gives us this 52d. Law in 
the Plural. 

(2) I ſhall here manche 8 with their Titles, 


that the Reader may more readil EHP and of 
what is above ſuggeſted E apy + | 
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72 An Hiroductiom to the 


lium la), do not ſeem to mention it 


as | concurring | in thoſe Laws, but 
with Reference meerly to this 52d, 
or ſome other Law, (if there was 
| | | any | 


LV. 


De clientelari ſeu Feudorum jure & Ingenuo P 1 . 


nitate, 


* i , 


 Þalumus. etiam ac firmiter precipimus & Concedimus 


ut omnes Liberi Homines tetius | Monarchie' regni noſtri © 


prædicti habeant & teneant terras ſuas & poſſeſhones | 
ſuas bene & in Pace libere ab omni Exactione injuſta & 
ab omni Tallagio, Ita quod nihil ab eis exigatur vel Ca- 


piatur, niſi Servitium ſuum Liberum quod de Jure 
nobis factre debent & facere tenentur, & pront ſtatutum | 


eff eis, & illis a nobis Datum & conceſſum Jurę bæreditac 


rio in perpetuum per Commune Concilium totius Regni noftri 
| prdicti. 1 ens L 11 * $A ol. $1 

48 13102 1 VII WY & FR | D . Fa. 

ty Clientum\ feu Vafſallorum Præſtationibus. 


{| Statuimus etiam & firmiter pr acipimus ut omnet Co- 
Le 


mites & Barones & Milites & ſervientes & univerſi 


beri Homines totiur Reghi noſtri præilicti babtant” & l. 


- 


neant ſe ſemper bene in Armis & in . Equis ut Decet & 
Oportet, &, quod fint ſemper prompti & bene parati ad | 
itim aum Integrum' nobis exflendum & | peragendun | 


cum ſeuder Opus affuerit, ſecundum quod nobis, de Hedi 


debent, & teriementis ſuis Je Jure facere, & ficut Illis Natui- | 
NL. 


Commune Concilium totius Regni noftri pred' & | 


allis dedimus & Conceſſimus in Feodo Jure Hereditario, Hu | 
Precptum: Noftrum non fit onlatum' ulls Modo fuper foris | 


facturum noftram 


- (a) The 56th Law hach indeed the Words Commun Þ 


Cuncilium, but in another. Senſe, as appears by the Con- 
text, (viæ.) Statuimm It omnes Ciuitat 
ſingulis Noftibus Vigilentur & cuſtodiantur —————prout | 
Vicecomes & 'Aldermanni” e Præpoſiti & cœteri Ballivi & | 


Miniftri noftri melius pr Commune Goncitium ad Utilitaton 
Regni providebunt. | ave; #5 2th 


- 


. 
7 
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La of Tenures. 73 
any other (b), that is not now extant) 
introductive of Tenures. a 
5 | 1 bv Mr. 


7 3 (b) Which ſome may think probable on Account of the 
relative Words prout ſtatutum eff cis, & illis a nobis datum 
& conceſſum e HIlzreditario in perpetuum per Com- 

= mune Concilium in the 55th Law; and of like Words in 
the 58th Law, wiz. Sicut  ilks flatuimus per Commune 


Concilium Et illis dedimus & conceſſimus in Feodo 
il re hereditario, which may ſeem to refer to ſome 
4 w expreſly eſtabliſhing hereditary Feuds, c. conſe- 


ce: IF quently to. ſome other than the 52d Law, which barely 
I IJ cſtabliſhes Feuds without declaring their Continuance : 
But ftill it ſeems to me much more likely, that the re- 
relative words in both theſe Laws refer to the 52d Law, 
m as the Baſis and Foundation of them, and that the Words 


ar Jure Hereditario in both of them are merely declaratory 
'ri of the Intent and Meaning of the 52d Law, which, tho 
it had no expreſs Words of Inheritance, could not mean 
by a mere politic Subſtitution of Tenure, in the room 
of the Saxon Propriety, to render all Poſſeſſion arbitrary 
and precarious, as original Fendt; and yet our. Ance- 
Li- ſtors might be too cautious to rely upon the moſt obvious 
te. 3 Conſequences, and therefore think ſuch Declarations pro- 
ider: And I muſt confeſs that I cannot Help thinking 
ad that the Words jure hereditario in both Laws would 
lum be idle and impertinent in any other than ſuch de- 
aa, claratory Senſe. It muſt however be owned that Sir 
tui- H. Spelman and the Lord Hale, in their Inquiries af- 
ter the Original of Tenures, take no Notice of the 5 2d 
Hoc Law, but that both of them treat this 58th Law as a 
ri. ſubſtantive Inftitution. And Sir H. Spelman ſuppoſes 


Gt. 


that the Words Conceſſimus in Feodo e heraditario 
in that Law imply, that Feuds were not hereditary be- 
fore that Grant. Vid. Spelm., Peſt. Treat. of Feuds 45. 
and Hale Hiſt. of the Com, Law 107. 224. In anſwer to 
this, I ſhall take Leave to obſerve, that the Purview and 
Occaſion of both theſe Laws were plainly: conſequential 
te ſome former Laws for the King in the 55th 2 

<3 eee 


74 An Introduction to the 


Mr. Selden, notwithſtanding the Evi- Wl t 
dence of theſe Laws, which he himſelf t 
hath given us at large in his Notes to He 
Eadmerus, is yet of Opinion (c), that il 
the Poſſeſſions of Biſbops and Abbots ) 
only were made ſubject to Tenures in 12 
the fourth Year of William I. And Wt 
that Thain-lands were even in the WY - 
Saxon Times, ſubject to Knight Ser- t 
vice (d), as being included in the AF < 
Saxon Expeditio, a Branch of the Tri- ( 
noda Meceſſitas, or Landireftum (e), . 
e | 2 | v4 —_ 
barely declares that Omnes Liberi Homines (that is to 
ſay, all his Tenants) ſhould hold their Lands bene & in 
Pace, free from all unjuſt Exactions --And that 
nothing ſhould be required of them, but the Services 7 
due de Fure, i. e. by the Feudal Law prout ſtatutum eff Ml 1. 
eis, which they had conſented to, and eſtabliſhed 1 
After this Declaration 1 Law in Favour of his Tenants, :: 
the King, in the 58th Law, very properly . requires, that fe 
his Tenants of all Degrees ſhould on all Occafions be ready = 7 
to do the Services they ought de Jure facere. ſicut illis ſtatu- th 
imus per Commune Concilium, 1. e. that they ought to do b, 
by the Feudal Law which was as above eſtabliſhed per Com- R 
mune Concilium. | 11 
(c) Tit. of Hen. 578,.— 580. And of this Opinion were bY 
the Judges of Jreland, in the Caſe of Tenures upon the C 
Commiſſion of defective Titles, p. 199. | bo 2 


(d) Vid. Seld. Tit. of Hon. 507, 508, 510, 5115 518, | 


20. | 
(e) Thani lex t Uf tria faciat pro terra ſua, Expe- 
ditionem, Burghbatam & Brug botam, & ie mullit 
>” Terris 


2 


Law of Tenures. 75 
to which ſuch Lands were liable in 
thoſe Times; and as it could not be 
denied, but that the Lands of Biſhops 
and Abbots were in thoſe Times ſub- 
ject to the Tridona WNeceſfitas as well 
as Thain-Lands ; he labours to prove: 
that the Obligations of the Trinoda 
i WVece/fitas were different, in reſpect of 
the one and of the other (f): But as 
Sir Hen. Spelman hath confuted this 

Opinion, by proving that the Expe- 
ditio, to which the Lands of Biſhops 
and Abbots, as well as Thain-Lands, 
were ſubject, was one and the ſame (g), 


and 


Terris majus Landirectum Thus in Engliſh, the 
Law touching a Thane is —] That in Reſpe& of his 
Land, he ſhould do three Things, (viz.) Military Expedi- 
tion, Repairiog of Caſtles, and Mending of Bridges, and 
for more Lands to do more Land Duties, &c. Spelm. 
Treat. of Feuds 17. Mr. Selden citing this Law, ſays that 
the two laſt of theſe Duties, (viz. Burghbota & Brug- 
bota) are the ſame that commonly occur in the Saxon 
Reſervations, by the Name of Arcis Pontiſque Conſtruc- 
tio, or Extructio) and which with the other, (viz.) Ex- 
peditio) are together called, in ſome Charters to» the 


— of Canterbury, Trinoda —_— Seld. Tit. of 
on 


00 ib 577, 578. 
8 Spelm. Frei of Feuds, 22 23, 43. 


d 


4-0 : o 
\ ! cet 
F % "YM * * _— . 5 8 1 : 0 7 % 
r f - 
= * 2 4 * 51 þ * Sgt * £ E * 


k Mm % > k 
4-24 a 8 1 
> * 9 4 

* 


76 Au Iutrodluctian to the 


were liable, was the military Policy of 


the Saxon Times (h), and very unlike 


the later Feudal Policy: I need only 
add, that ſince it is highly probable, 
as well from what I have already 
offered concerning the Introduction 


of Tenures, as from the direct Au- 
thority of Sir Hen. Spelman (i), that | 
ir ft the 


c) Sr H. Spe 


Niuden. were the Military and other Charges of the 
Kingdom impoſed and proportioned. Vid. Spelm. Treat. 
F Feudt, 17, 18, Cc. Gon 
(i) The old. Saxon Manner of dividing the  King- 
dom by Hides, and levying Soldiers according to the 
wee i 5 Hides 


and that che ZExpeditio; to which beth 


8 lman conceives it to have been a Fun- 
damental Law or Cuſtom of the Kingdom, (as ancient | 
as the Kingdom itſelf) whereby all the Land of the 
whole Kingdom was obliged Trinode Neceſſitati of mi- 
| Expedition, and Building and Repairing of Caſtles | 
and Bridges; and that all the Land of the Kingdom was 
wholly tied to theſe three Services, appeareth, as he ſays, 
in the Council of Eanham, where they are commanded | 
to be yearly done. And by the Lays of Canutus, where | 
they are appointed to be done as Neceſſity requireth. 
And alſo by the Law of King Ethelred, who about the 
#hirtieth Year of bis Reign, ordained that every eight 
Hides, or Plough- Lands, through the whole Kingdom, 
ſhould find a Man with a Croſlet and Helmet to the Na- 
val Expediton, and every three Hundred and ten Plough- þ 
Landi, an ordinary, Ship. For theſe Purpoſes (ſays. he 
farther) was the whole Land formerly divided either by | 
Alfred ibe Great, or ſome other precedent King, into 

243600 Hides or Plough-Lands, and according to this | 


] 
| 
7 
I 
C 
I 
I 
b 
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Law of Te zurn. 7 
the Saxon e was firſt; aboliſh- 
ed in the Time of William I., and 
that the Feudal militaty Policy was 
upon the Foot of Tenure ſubſtituted” 
in the Place of it, and did en ori- 
ginally and totally ſücceed to it, we 
have little Reaſon to ſuppoſe with 
Mr. Selden, that Tenures were "then * 
ancient in Reſpect of bt her than the \ 
Lands of Biſhops and Abbors,” and h 
that the Lands 4 ofs and Abbots ö 
only were then malle abject, to Te 
nure; ; and we have, * think, * the. 
leſs Reaſon to incline to this Opini⸗ 

on; becauſe there is no Ar 
— to be found, ſuqh 
Lands were fi ag and 
becauſe the 52d Law 1057 Willlem <-. 
which other Lands are ſuppoſed” 
to. have been {ub} jected to Tenure, - 
may 'very well be undecſood to, ws, 


tend to co 


. * F 


- 
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Hides gr now (in he Time e | 
and inſtead thereof, the - gs Ways were to be fi rn 4 


bye Knights Fees. Spelm. "of Fellds 45- | 
| Suppoſing 
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73 An Tntrodutlion; to the 


Su ppoſing this a probable Account. 
(for as ſuch only I offer it) of the 
Introduction and Eſtabliſhment of 
Tenures ; it may ſeem ſtrange that 
the moſt ancient Hiſtorians | ſhould. 
repreſent them as, flaviſh and tyran- 
nical (K), and that our Afceſtors 
ſhould. fo ſoon grow we TE of them, 


* Pa = | . 1068, 10 0. * 6, 7 . repre 3 
ſeqns Tenure ut © ſervitas Militaris Fugum 77 I 
Servitutis, and- calls the Law, by which the Eccleſiaſticks ' Þ 
were ſubjeted to Tentri, Conſtitutio pefſima.— Mat. Wijt= | 
mfr (Li. d ag) fag tie the fem Eftares in the | 

Ent. "Ulielmus faflus jam de £4, J 
ago : 


ok of, ſab trufi 

Wann. - detrufit p da ſeruitutis. 

the Saxon , Chronicher (24 2 1085. | 5 that all - 
the” Landhelders through6ut England became, in Conſe-" 


7 ce of their Homage or Tenure, hujus uiri (ſcilicet | 


tlielm) ſervi & Vaſalli from theſe and like 
Repreſentations probably the Words Vaſſal and Yaſſologe 


5 really imported nothing more odious than Homs 


ous, and are u 
even to this Dy. 


OT) 0 SY + 


by us as Terms of Slavery and Reproach, 


8 r than. = and Tenura ) became odi- 
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Strange, if we conſider that, though 
jt may be true, that our Anceſtors 
did conſent to the 52d Law of Wil- 
liam I., which was (as is ſuppoſed) 
Eonceived in Terms apt and proper 
to introduce an abſolute feudal De- 
pendance, and was probably penned 
by ſome Norman Feudift to anſwer 
that End; yet it is not likely that 
they, who were totally Grange to 
the Feudal Law, and were ignorant 
of. the Extent. and Conſeq uences of 
it, ſhould underſtand this TA in that 
Latitude, it ſoon borrowed from ſub- 
fequent Interpretations and Gloſſes; 
or that they ſhould mean more, than 
to oblige themſelves, in Reſpect of 
their Lands, to ſubmit to William I., 
as their Lord or King, to maintain his 
Title, and defend his Territories, as 
vigorouſly and faithfully as if they 
had actually received their Lands 
from him upon expreſs Terms of 
Fealty: But whatſoever their Meaning 
Was, it is not to be wondered at, that 
1 Norman 


Norman, nm 0 wha not 
only. knew the Extent and, Import of 
the Terms of this Law, taken in 4 
1 Senſe, but the Policy and ul 

mate Deſign of penning it in a 
Manner ſo general and comprehen- 
five, ſhould | expound it .conformably 
to the IV. orman Reception, and Nor 
don of e (m), ſo as to introdueę 


on? | < a 1 | and 


* 


} 
) For 4 the probably were, if we 1 ng u 
15 who ſays, hey Sl, &- Baronias, Epiſc ol 
& :1Prelatias _ tatius' terræ ſuis Normannis Rex (ſcilreet 
Fillielmus ) diftribuit, & vix aliquem Anglicum ad <5, 
705 20 Gagen ＋ yn or . — 
us ad An, 106 t. hag 
am 8. Y Gef Reaſon ee given . 
who! bee l be Ui atque Lagos 
gu patres, ſus, ; 7 22 nnia habere ſolebant, in 
Anglia. ſeruare vo 941 Per ſonis' Epi iſcopot, 
Atbates, & -alige ere, a. 5A terram inſtitgit, 
ub Indignum judicaretur, omnia ſuis Legibut 


20 — ee Exlm, fob 615 © | 1105) 


en oni lia eee nam bed: rent, Et | 
ullus corum pro 7 ierreni. tower i potentia, ! ; 
eantrg- eum 777455 et; ſcientibi cunctii unde, EY 4 


being in lituted by the, Conqueror, 


peas Mannes,/ ſays Sir H. e (Treat, of 
45). Was oi Wi purſued here in 
here it is ſaid, |, Habet — 


gland; 2 oor 


— to 0 us whence it came, and where we | 


Hhould. feg the Pattern of it. — Thus far then it 
may 


- may. be true, a8 Gettin) pd, . n 
- Goth, 64. 


> 
* 
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81 


and "eſtabliſh not only the Wormun 
MWurdſbip, but all the Feudhl and Wor- 


man Fruits, and Dependancies of Fez or 
Tenure, confidered as a Poſtrive FzuD, 
that is to fay, as an Eſtate or Intereſt 
in the Lord's Lands derived from the 
meer Bounty of the Lord; in Reſpect 
whereof the Tenant was Gblt ged to 
make as large Returns of Serrier un d 
Gratitude, as if ſubſiſtec by. uch 
Bounty for the ſole Uſe- and Service 
of the Lord. Our "Anceſtors again, 
who were not direct Beneficiaries, but 


had barely conſented to a Fichion of 


Tenure as the meer SubPtratum of a 


new military Policy, muſt needs Took 


upon fuch Fruits or Cotrfequences of 


Tenure, as arbitrary Conctaſtotis from 
Principles that had not, as to them, 


any Foundation in Reaſon or Fact, 
and as in Truth they were moſt grie- 
vous Impoſitions; and yet grievous 


as they were, they fell ſhort of the 


F 1 Exactions 


1bus cetium nunc Feghtar, . - 


FOI: — 


carneſtiy defire to get rid of them, 


An | IntroduSlion 10 21 


ExaQions advanced upon Tenures in 
the Time of Villiam II. Our Ance: 
ſtors therefore, haraſſed and wearied 
with the Extravagancies of this Reign; 


82 


and having upon the Death of this 
King a favourable Opportunity, as 
—4 thought, from the \ tant 6 ] 
of Henry 1. to obtain the utmoſt of 
their Hopes; they demand, and are 
promiſed the. Reſtitution of. King Ed- 
ward's Laws, and upon this Conditi- 
on crown him (n): The King, when 


crowned, inſtantly by his Charter (o) 


aboliſhed all the evil Cuſtoms with 
which the Kingdom was oppreſſed 
(p), defeated the great Grievances 
of Tenure n. to Relie (9, Wards 
| ip 

1 Vid. a. Mat, bar An. 1100. fol. 55. & Wilk. Int. 


14% Winch k 8. found in Mat. Peris, fa: 55. wth 
FL. a and Wilkins Int. LL. Hen. 1. Cap. 1 

(p) Onmnes malas Conſuetudings quibus Re um. An: 
ghe e e Opprimebatur inde Aufers, Vide Chart. Hen. 
1 101d. 

(q) Siquis Barenum meerum, Comitum vel 1 
qui de me tenent, mortuus fuerit : Heres ſuus non redi- 
met terram ſuam, ficut 5 tempore fratris mei, (or as 
according to Mat, Paris, , fiat fecers conſueverat tempore 

| patris 


hd 


Law of Tenures. 83 
Hip (r) and Marriage (1 and then 
reſtored the Laws of King Edward 
in all Reſpects, aving Tenures, which 
he retained as Amendments made by 
his Father, with the Aſſent of his Ba- 
rons (t). Our Anceſtors, notwithſtand- 

ing the Laws of Tenure were retain- 
ed, and King Edward's Laws were 
not, as to them, reſtored, were yet 
ſatisfied and eaſy under this Charter ; 
hd ſo continued until the Reign of 

F 4 Ig 


patris mei) ſed legitima & jufta relevatione relevalit eam 
ſimiliter & Hominet Baronum meerum legitima  & juſte 
relevatione relevabunt terras ſuas de Dominis ſuis. 

(r) Et Terre & Liberorum cuftos erit, frue uxor froe 
alius 2 gui juſtus eſſe debet, c. Ibid. 

(1) Siquis Baronum v pr ta Heminum meorunt 
* ſuam nuptum tradere voluerit, five ſarorem, ſrue 
Neptim fue eognatam, mecum inde loquatur, Sed neque 
Ege aliquid de ſuo pro bac licentia accipiam, neque ei de: 
fendam, quin cam det, excepto fi cam 1 ere velit inimi- 
co mee. Et fi mortus Barone vel alis Famine meo, filia 

es remanſerit, Illam dabo conſilis Baronum meorum cum 
terra ſua, &c, Ibid. 

(t) Lagam Regis Edwardi wobis reddo cum illis E- 
mendationibus quibus cam pater meus. Emendavit. hid. 
Theſe Amendments could be no other than the 
tranſmaring Neuftria, (i. e. Normannie) Leges qua ad 
Regni_ Parem tuendam efficaſſime videbantur, that. is to 
ſay, no other than the Laws relating to military Te- 
N Vid. Spelm. Treat. of Freud, 44 & LL. V. 1. 
7 9. 3. TV OT ESO | > ap FS 
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84 An Intraduction to the 


King Jobn (u), when the old Grievan- 
ces were revived and aggravated to 
that Degree, that the Barons, or prin- 
- cipal- Tenants of the King, confede- 
rate and reſolve to get rid of them 
lw), and to that End demand à Con- 
fi; mation of the Charter of Henry J. 
but the King denying it, they, by Me- 
naces and Force at Hand, urge their 
Demands, and at Length obtain from 

him a Charter (x), ſomewhat ſhort of 
of 81 the 


fu) For the Charter of Henry I. was confirmed by King 
Stephen, and by Henry II. vid. Wilkins LL. Angle Sax. 
310, 318. And no doubt by Richard I. likewiſeQ. 

(w) Although the Grievances relating to Tenure were 
not the only Grievances of thoſe Times, yet as they were 
firſt redreſied, and are the ſubject Matter of above one 
Third of King John's Charter, they were no doubt the moſt 
* Conſiderable. IS | wo 
(x) The Whole of this Charter being too big for one 
Inſtrument, was divided (according to Mat. Paris) into 
two Charters, whercof the latter is called the Charter of 
the Foreſt, and are both extant in Mat, Paris, fol. 255, 
262. But Dr. Hody (Hit. of Convoc. 282.) ſays, that 
in a very ancient Manuſcript in the Lambeth Library, it 
all contained in one Charter, and differs" very much 
from that in Paris: And that in the Cotton Library, and 


at Saliſbury, there are two Originals of King John's 


Charter, which agree with the Lambeth Copy, compre- 
_ hending both Charters in one, as that does=——1 have 
ſeen and have a Copy of that in the Cotton Library, which is 
the ſame (a few literal Differences only excepted) with that 
printed by Dr. Miltint, (Int. LL. Angle- Sax. 374, 375. 
from the Red Book of the Exchequer, 


- 
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the Charter of Henry I. Y. and -yer 
fuller - than that, we now have, 

Henry III. (z). N 
Having thus far purſued the Inqui- 
ry propoſed, and having 1 hope. in 
ſome Meaſure ſhewn, that Tenures, 
howſoever grievous or odious they 
became in their Conſequences, were 
not impoſed, but nationally and free- 


on ly 


(y) That Ki ahn did not abſolutely comply with 
1 2 firſt Bend of Henry J. his Charter, appears 10 0 
the mighty Difference between that and this King's Char- 
ter, as to the Articles relating to Wardſhip, Marriage, &c, 
which, upon comparing the two Charters, will be too ob- 
© vious to eſcape the Reader's Obſervation: Beſides. that, it 
is probable from Mat. Paris. his Account of the Manner of 
obtaining King John's Charter, that when an abſolute Con- 
firmation of Henry I. his Charter was not to be had, the 
Barons waved it, and drew up a Schedule of Laws and 
Liberties they agreed by all Means to infiſt upon, the Par- 
ticulars whereof were read to the King, and warmly denied; 
And yet afterwards upon a Treaty between him And. the 
Barons, the King (ſays Paris) tandem cum in varia ſorta 
traftaſſent —— n, Difficultate granted the Laws and 
Liberties contained in his Charter: So that theſe Laws and 
IF Liberties thus granted, after a long and doubtful Treaty, 
/e difficultate or farther Scruple, cannot be ſuppoſed to 
have come up to thoſe Demands which were before 

ſo - unreaſonable; that the King, ſays the Tame Author, af- 
firmavit cum Sacramento furibundut, quod nunguam tales iUlit 
concederet Libertates, ipſe efficeretur ſervus. Vid. Mat. 
Paris 252255, - | 


(a) For ſeveral important Clauſes of King John's Ch, 0 


* 


are omitted in that of Henry III. 


86 An Iutraduction iu the 


ly conſented to: I ſhall now proceed 
to ſhew, that Mardſbip atid Marriage, 
Relief, Aid and Eſcheat, the Conco- 
witants (a) or Conſequences of Te- 
mur, were not mere Norman Inventi- 
ons eoined for us, but that they were 
either properly Feudal, or were for 
the moſt part entertained as ſuch in 
Normandy, before they were known 
or heard of in England. | 

As for Wardſhip and Marriage, 
though ſome Authors have thought 
that they were known in England be- 
fore the Coming of the Normans (b); 
others, that they were introduced long 
after, and not till the * of Hen 


„ 


(a) Braften improperly calls them Concomitantia Ger- 
vin. Brat, Lib. 2, Cap. 16. Sect. 8.———neque enin | 


rl 


de: on hs 


FFP TAIT TRAIT MOMENT At >; 


Warda & relivium ſunt ſervitia, ſed tantummodo ſervi- 
tium Militare concomitantur, Iiague melius  loqueremur | 


diceremus "tenendriam eſſe per ſervitium Wardam & Relevi- 


2 aut. e cum Wares & RKelevio, Crag. de ju. 


„ infers - from. a Britiſh Law by. bim cited 
Ps a Manuſcript in his own Cuſtody, De Leg. Heul 


Boni, that Wardfſhips were uſed among the Britams be- 


fore the Norman — Tayl. Hiſt. of Gav. 10 dal 5 


Kid. Mir. de, Juſt, 18. 1 the N 
Tenures 203. 
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er e rere 


on _ 


f * * : +: nb 4 
* * 6 C 9 5 — 7 - 
- * 
4 - 4. La 
e a 


Zum of Tenures. 87 
TY UL 5 yet it is plain from the 

Charter of King Jobn (d), from ſeve- 
ral Records in the Time of Henry 
II. and Richard I. (e), and from 
Glanvil (f), who wrote in the Time 
of Henry II. that they were before 
the Reign of Henry III. and it ſeems 
as 4 from the e of Mor- 
mandy (g), and the Opinions of 
Mr. Cambaer (b), and Sir Henry 
1 8 man 


* 1 mmer, TR ES TS 
a ↄ ' Z 


CY . « 


(00 Sir ** Spelman conceives the Reaſon that many 
Authors did ſuppoſe this Part of the Feudal Law to have been 
introduced by Henry III. was, becauſe the various Uſages, 
touching Wardſhip and Marriage, were not compoſed into 
an uniform Law, 20 the Meg, Cbarta 0 * Henry HI. did 
determine them, Vid. Speln. Bert. of Feuds, 30. 185 
Notes on Fort. 46. gi Tho. Smith de Rep 5 1 265. 
Crag. de Fur. Feud. 284, 301. 

600 The Magna Charta of King Jobn, d that 
the Lord — no not have ardſbip of the Body or Land of 
an Heir, antequam Homagium ejus ceperit, and aft 
directin when, and in 3 2 ſhould reſtore 

ce, unto him, y ſuppofes (cont to the 
Charter of Henry I.) the Lord's Titleto Rudi. 

e) Vid. Mad. Hiſt. of the Excheq. 221, 222. 
f) Si conflat (ſays Glanvil) cos (ſcil't py . 
imres, tunc ipfi 1 Ales eſſe 
Dominorum fuorum a bie W os 7 7 85 
fs Farid, l de mk tari, Glanv, Lib. 7. Caps 


69 Cap. 33- De Gard D'orphelins, fol. 5% Oak 
ch) By an old Cuſtom, ſays Mr. Camden, derived 
tom Normandy, and not (as fome write) inſtituted V. 


Henry 
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Spelman (i), that they were of Wor— 
man Original, and came from Mor. 
mandy as a Branch of the Law. of 
Fxups or Tenures: Though they were 
in Truth at that Time a new Servi- 
tude peculiar to Mormandy (c), and N 
altogether unknown (ſays Sir Henny 
Spelman) (1) to other Countries 
that were ned. by the Feude | 
Law. 
Huotoman hab f peaking of thel | 
Scotch Wardſhips, calls them acerbioraſ 
Kelevii N 


gp" 


„ the Third, when any one dies holding Lands of 

King in Ca ite by Knight- Service, both the Hei, 

the whole Eſtate with Fl Revenues, of it are in Mari 

to the King, till he has compleated the age of one and twet- ] 

9 and , he may ſue out his * Canb. Introd. u 
is Brit. 1 

wer Treat. of Feuds 29. & Gloll.. ad. Verbuo 


WT Je Cuftu la quelle le Rey a uf 
ert que ceſte ume par e a 
des Orphelins tenant Fiefs e de luy e aal al 42 . 
Verne, & eft vray ſe le ayoir efle introduite 94 6 
receue en e. depuis . gue les Ducs de Normandie n 
ont efte Fray eft qu en Aer, autres lieux de France, 
wat #6 ans nobles ot ET qui vaut autant, a dire com : 
1 mineurs vient a nere & autres aſcendani, 
be Vid. Terrien. 2 — du Droit, Civil de Duche 
0 Tron. of Forts 46, "Vil, Sey. Ess fur. frad. C 
reat, euds 46, id, Stry. zur. feud, ap. 
7. Q. 15, 21, 22. Schilt. Cod. jur. alaman, Cap. 55 | 
106. Com. 273, 296 h 


=> q 
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v Law of Tenures. 89 
KFNelrvia (in), not knowing any other 
Title in the Feudal * that could 
eomprehend or countenance them; 
e 41 8 they do not ſeem to have 
obtainedſ either here, or in Merman- 


Ui dy without ſome! Reaſon; fore althoꝰ 
it is iertain that Vardſbip could be 
no Part of the Law of Furs, v ie 
they" were Arbitrary, Temporary, or 
bor Life only; yet when they became 
: Hered itary, and did conſequently of- 
Iten deſcend upon Infants, ho by 
N Realon of their Age, could neither 
Y perform” nor engage for (n) the, Ser- 
A vices. of the Fzup': + And yet on Ac 
count of their 5 ſtood clear 
F IT WE for Defect of 

— 0 


94 7 ; R LASTILEYN ——_— 
T ER & * 


"(a 2 Relrvia FR ane (fays 4 hy W ah WM 
bau uuterum Regum \ inflitutis olim | utrbantur 5 nans 
5 4 "ay une rege feudd omnia 5 , Vaſalls 


: preedierum frutins 2 r Ar 3 
: Kalcher impleſſit — 
a Lant, Werdas autem Lees, ad rk 
e & Beleviuty. 4 


(n) 5 deceſſerit filio: — . IE 45 


E es facers cogityr, "Feud. Lib. a. Tit 2& 


; _—Y 2 * 


90 Ar Iutrütluctinn to the 


Service ( o, MWaraſbip of the Lund, 
that is to ſay, the Cuftody of the 
Fu; itſelf was committed to, or ra- 
ther retained by the Lord, that he | 
might out of the Iſſues and Profib ö 
thereof, 10 Pride a fit Ferſon (p) to 


| Ditfe 3 K Ie 252 "PP | 


4% af 


3 Neu eft alia juſtior. cauſa Benefici: undi 5 
f 9 0 FEE FP * Ke . : 
facere recuſaverit—— Aliud eft fi forte ideo non ſervierit quia 
non potuerit, tunc enim Feudum non amittet, Feud; Lib. 2. 
Tit. 24. Sect. 2. Vid. Hanneton. ks Jur. Feud, Lid. | 


Cap. E p. 3372 338. 


ng Service however was * to . Boot 

of Feugs to be done by. ſome Body, though the Text doth 

not ſay who, , appoint the Perſon, but only fa by that - 
Als pro eo futims ſervitium admittitur, Feud. "2 

Tit. 26. $5.———This Omiſſion in the en, * Noi 

om * 2 -Diſpute between the Supreme and other 


leaving 


— 4 the Nomination of the Perſon who ſhould do 


the Infant's bly give Occaſion for the 
Declaration i a”. Af T an 2. Si Heres de tali Stau 
Ille eum qui habebit in 
Inveniet Hominem qui Armis uti peſſit in 
ſervitio Domini Regis, &c, Wilkins Leg Anglo-ſax. 333. 
(p) Cum ad Infantem Feudum devolueretur qui ex In- 
non valuit, | 
I est ut it Feodum' amitteret ; ſed nec illud 


= 45 gupd armis uti poſſit 


Potential dabitim Domino — orga preflare 


Juftum\ ut 


1 cum Domi 
. 3 


erda. Crag. 


æquum 
1 7 donec Vaſſallus 4 
8 ſervitium cura - 
5 es 


Law Tenures. 9 
ſupply the Infant: Heir's Defect. of 
Service, until he ſhould be of Age 
to do it himſelf. (q). And how ſoever 
unreaſonable Wardſhips may have ap- 
. | pearcd; to us of late Years; yet if we 
| — a HFkup, whether politize Or 
„ adtitious, according to the Import 
and Peſign of the Term, and Policy 
Titſelf, asta Kind of Stipend or Reward, 
MN . for actual Ser vice, it cannot ſeem 
| ſtrange that the Lord ſhould with= 
| old 0 Mann, or Sie until his 


at! 1 1001 3 1 5449964 


a coo 1 il doit 8 27 
Cad, os rich ne" ſoit © apy or 44 1 


1 
er Enit per Service Carel Andi the Prerogative, -by+ 
do rhich the King 1 Ctr Jade Pr 73 of ae 


Wd: of a dy, thay 0 ae be /accounted? 


1 Vine War t does, 
[ ag? 2 pon round Us Props LF . 
| the Stat Prer 4 8 beyond 

Ta of Wardfip) to "ee Ac 0s wrt hold- 


* he King vr nt, all their Lands of whoſe” Feel 
apr (key wes e, PA a ,t Bren ZH 5 
ov. 25 1. | 


(a) Taniueal = Hire We 21 205 l ra ef appet pliiar 
pur ceo que t ndement de ; 
es que tie] Home: per le 7 4 pe oh 


1 — fur Yet 22 4 . 

it 103. 1 Inf. b. Vid. um. 

ap. 33. de Garde D'orplickns : But an Heir no 1 
A be 1 ar Ward after fourteen Years of Age, becauſe ſhe 
night at that- Man able 25. 2 we 
Sorin Prog Sect. 453 8 18 ; 
5. K 3. fol 86. b. Crag de Tur Fe ,. bs 


941 An Iurbuluctian to the 
Sei pendiary of Feudatary ſhould be a- 
bie to anſwer the Sercices, in View, 
r or in Conſideration whereof it wall 
Otiginally confertec. | 
As for the Cuſtody or Wardfhip of | 
the Body, chere lis no clear feuda| 
Reaſoi te be given for it; and there. 
fare Me may Taj ppoſe that our Mor. 
nan Abceſtere might think it reaſon- 
abe, rather in Regard to the Infant- 
Heir, than with Reſpect to the Lord 
Rithſelf' that die. Berd, wilo Had the 
Cüſtody ot the Feup, the Eftate and 
og of the Heir, ſhould like- 
e e ak. Hi By, all 
þ rge 8 '1 Wh ” b Range, 7 
th Garg Lond. I IN Fay the 
| ierten Perlen "te Have, the A . | 
Is pets be cauſe he .wa 
Ty to, qualify Hm, for the eee 
— N Teen 3 which oy hs 
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As for Marriage, the Lords of our 


Engliſh Fees might poſſibly take the 
Hint from Mor mandy (f): Tho I muſt 
confeſs, that in the Senſe of our 


Law, in which it betokeneth the In- 


tereſt of the Guardian in beſtowing a 


Ward in Marriage (t), and was un- 
derſtood to be a Beneficial Perquiſite 
of Tenure, I can find no expreſs No- 
tices of it earlier than the Stat. of 
Merton (u): By the Cuſtom of Mor- 
mandy indeed a Female Ward was 


to be married with the Licence of the 


Lord, and the Joint Conſent of him, 
her Parents and Friends (w) : But the 
Lord had' not the abſolute Diſpoſal 


of her, nor had he any Thing to do 


Inſ. Lib. 1. Tit. 5 = 2. 1 Inf. 75, b. Bacon Hiſt. of 
N 148 


(w) Se feme 2 in garde quand elle ſera en aage de mar- 


rier, Elle doibt ęſtre marie par le Conſeil & Licen ce de 
fon Seigneur 2 r le Conſ- 17 & <5. de ſe ſes Pa- 


rents & 25, fo elon ce que 2 Nob on Lignage & 
8 _ de ſon fie le requerra. News Cap. 33. 
5. 


ote that Parens (according to the Lord Coke 1 Inf. 80. 
b.) e nomen generale ad omne genus Cognationis. Vid. 


. au ad Verb. Parens. 2 
G with 


94 An Introduttion'to the 
with the Marriage of Male Watds, 


or any Intereſt in the Marriage of 
Females, but a bare Approbation of 
the Perſon who in Virtue of the 
Marriage was to become his Feudata- 
ry (x): By the Charter of Henry I. a 
Daughter of any of the King's Te- 
nants was not even in the Life-Time 
of her Father to be married without 
the King's Privity; but then the 
King was to take nothing for his 
Conſent, nor could he reſtrain the 
Father from marrying her to any one 
that was not his Enemy (5); but this 
Charter fays nothing of the Marriage 
of Males, nor does it give the leaſt 
Colour or Countenance to any pri- 
vate 


” 
* — * W * 


(x) Au Mariage luy, (viz. de feme en garde) doilt 


eftre rendu le Fief qui a efte en garde le temps de 
Mariage luy donne aage & delivre ſon Fief de garde 
—— if her Huſband be of Age. Vid. Cuſtum. de 
Norm. fol. 55. | 


(V) Siguis Baronum vel Hominum meorum filiam ſuam 


nuptum tradere voluerit, five Sororem, ſive Neptim, ſive 
Cognatam mecum inde loquatur ; ſed neque ego aliquid de 
ſuo pro hac Licentia accipiam, neque ei defendam quin eam 
det, excepto fi eam jungere velit inimico meo, LL. H. I. 
Cap. 1. Vid. Spelm. Treat. of Feuds 29. Glanv. Lib. 
* 12. p. 55+ à. Bract. Lib. 2. Cap. 37. Sect. 6. p- 
188. a. a | 


Btw 


— 
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vate Profit or Advantage from the 


Marriage of Females; nay, fo far 
from -it, that the King expreſly de- 
clares, that he would not accept any 


Thing for his Conſent (z) to the 


Marriage of a Female during the Life 
of her Father: And that after the 
Death of the Father, he would marry 
her with the Advice of his Barons 
(a), which plainly ſhews that Regard 
was then had to the Marriage of 
Females only, -as to a Matter of -pub- 


lick Concern, and not of private Ad- 


vantage. Our Ernglih Lords how- 
ever by an extraordinary Conſtruction 
of Magna Charta, took upon them 
not only the abſolute Marriage of 
Female Wards, but of Males too 


(b); there was indeed ſome Reaſon 
92 (as 


(2) The Words neque aliquid de ſuv————accipiam may 
be underſtood, not only to amount to a Declaration, that 
nothing was due, but to a Declaration, that nothing ought 


to be taken, tho ere e, offered. 


(a) Si mortuo Barone vel alio Homine meo Filia hæres 
remanſerit, illam dabo Conſilio Baronam meorum. LL. 


Hen. I. Cap. 1. f 


/ (b) Extending the Words Hæredes in Magna Charta, 
Cap. 6. (without Regard: to the Cuſtom of Normandy, 


, | 


4 An Jutroduttion to the 


(as is fuggeſted in the Charter of 
Henry 1.) ſor their Conſent to the 
* of Females, becauſe they 
might othetwiſe marry Enemies to 
the Publick (c), and “ ſo the Fxups 
« or Fieſs (ſays Sir Henry Spelman) 
« „Which were given for Service a- 

gainſt them, ſhould be transferred 
10 to them” (d). But as to Males, 
there is no feudal Reaſon for the 
Lord's Conſent to the Marriage of 
them (e), nor is there indeed any 
Reaſon, unleſs, that as it was a Part 
of the paternal Care (f), our Engli/b 
Lords, who. had the Care. of their 


Perſons, 


to the Charter of Henry I. or to the Uſage of former 
Times. Vid. Glanv. Lib. 7. Cap. 12.) as well to Male 3s 
to Female Heirs. 

(c) = fuit primes defendu pur ceo' que les beire 
femeles de noſtre terre ne ſe mariaſſent a nos enemys, & 
- dounc il nous coviendroit lour Homage prendre, J eux ſt 
puſſent marier a lour volunte. Britton. Cap. 67. p. 168. 
iy 2 Sine ipſorum Dominorum. diſpoſitione & offer 
ſu Mulier hæreditatem habens naritari non poteſl—— Et 
hac 1deo ne cogatur Dominus Homagium capere dle capita- 
i Inimico. Bract. Lib. 2. Cap. 37: Sect. 6. Vid. . 
Lib. 7. Cap. 12. Mirror. 16, 17. 1 If. 78. b. 

(a) Spelm. Treat. of Feuds 29. 


(e) Nulla poterit efſe cauſa in maſculo bharede, quart 
uxorem non ducat, que eſſe poſſit in Fæmina cum viro nubat, 


Bract. Lib. 2. Cap. 38. Scct. 1. 
(1 Vid. Lit, ect 114. 8 
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Perſons, might think Wange un- 
der an Obligation to take Care of 
their Marriage: But how it ſhould 
come to paſs, that they ſhould not 
only claim + the Piſpolal of their 
Wards in Marriage, but the Profit of 
their Marriage, I cannot ſay; - unleſs 
that, as Diſparagement was the only 
Reſtraint in Magna . (2), BY 
thought themſelves - at Tibeity t 
make all Advantages hey biherwiſe 
could of it: A Conſtruction ſo agree- 
able to the Times, that it was imme⸗ 
diately countenanced, and in Effect 
eſtabliſhed by the Statute of Mer- 
ton (h) 
| RELIEFS 00 were not Services, 
e but 


(g For Magna Charia (Cap. 6.) requires odly, that 
Heredes maritentur abſque Di /paragatione, omitting the 
additional Clauſe in Charta ohannts, vix. Ita tamen 
quad anteguam contrabatur trimonium » endatur © 
pinquis de Conſanguinitate ipfus heredis.: Which gave the 
-next of Kin an Opportunity to prevent Diſparagement ; which 
they loſt by this Omiſſion, and were, for ought I can ſec, 
left to lament it without any Redreſs, Wo the Stat. of 
Marten: Cap. 6. Vid. Lit. SeR. 107, 108. 

(h) Cap. 6, 7. 

li) What they are, and why ſo called.” Vid Sup. p. 15. 
2 Marg. 3 Lib. 37 Cap. 36. T I. 2 Lib. 3. 
4p. 77. Sect r. 1 Inſ. 76. 4. 8 m. Treat. 2 _ 

, & Gloff. ad Verb. Relcuamen. - 1 4 2285 


98, As Introduction 10 the 
but Fruits of Feudal : Tenure (K), that 


were not arbitrarily introduced among 
us by- the Conqueror, but were 
brought into England with Feups ac- 
cording to the Cuſtom of the Feudal 
Law, and of other Nations, and 
* were (ſays Sir Henry Spelman) ſo va- 
ec rjous and uncertain, that the Lords 
te exacted what they liſted for it, when 
* the Fxup fell into their Hands up- 
„ on the Death of their Feudal Te- 
„ nant, conſtraining the Heir, as it 
te were, to make a new Purchaſe of the 
* Fawn: Wh and bone the Lord 

211 18 f;. 5534: . 


(k) Relief eft un Profit del Seigneurie. 2 Ro. A. 514. 
D. 3. neſt un Service eins incident al Service. 
Ibid. 515. D. 4. . 3 Rep. 66. Inf. 83. a. And it ap- 

pears from the Dialogue of the Exchequer, that Relieſs 
— not Services, and © that it was doubtful in Henry 1I. 
his IS. of what Nature they were; for the Author of 


| aer ue ſpeaking of Reliefs ſays, . that they were a 
ind o Se gue nen videntur prorſus inter ob- 
lata „ ſed magis fines ad Scaccarium di cuntur. 
And the ſame Author adds, that Fax qui cre» 
dunt cos gui in rpleviis regi tenentur, nec Summoniti ſol- 
punt, Spontanearum Oblatorum legibus obnoxies ; ut cum 
folvendo nom fuerint, careant impetratis\; ,ac,verius dici 
poteft, ut ficut de Peruniariis pants fit, fic flat de Rele- 
2 debita namque filiis ratione ſucceſſionis hareditas a 
E: ſponte Oblatorum videtur excludere, Gerv. Tilbur. 
ialog. de Scacc, edit. per Madox, Cabral. 
(1) Spelm. Treat. of Feuds IÞ + 


- 
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Cole. Py ſuppoſes :Reliafs | to have 
been, certain at the Common Law ; 


Yet. they were probably. with us origi- 


nally, uncertain, as by the Feudal 
Law, and were no doubt on this Ac- 


count one of the greateſt Grievances 
of Tenure: Inaſinpch: as an unrea- 


ſonable Kelig did in Conſequence 
amount to a. Diſheriſon of the Heir 
(n): They ſeem however to have 
been reduced, I N after the 
Eſtabliſnhment of Tenures, to ſome 
3 _ the Laws of Willi- 


Wd), e * ar Ges en e we 
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EY Tho oY Git FR ofes that the lawful, and 
Relief ; mentioned in Henry Eh his Charter to be od ll 
an Earl and Baron, Was certain, viz. the fourth Part of 
the yearly Value, of his Earldom or Barony, and that the 
— 4 Chapter Up Mag. Charta was but a Reſtitution 
and Declaration of the ancient Common Law. 2 If. 7, 
8. And yet he elſewhere, (1. IAI. 76. a) ſay is that the 
Relief of a Knight's Fee was, as ſome hold, oft by 
the Common 1 but that the Reliefs of Earls and 
rons were uncertain, and were therefore called rationghi- 
ha Relevia, until the Stat. of Mag. Charta, cap. 2. limited 
them in certain. 
. It is very likely that thoſe Hiſtorians, who 4 that 
tor difinherited ' many of | his Nobles gs 
1 Judgment of their Peers, point at arbitrary Reliefs, 
ſince they are the very firſt temporal Grievance 448 Ge: 


vance therefore no doubt of the worlt 10 L. L 5 Jy | 
redreſſed by the ſeyeral Charte 
and Henry III. 88 
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Too An Introduction to the 
an I. (o) William II. broke through 
theſe Laws, and exacted arbitrary 
Reliefs, as due by the Feudal Law: 
Aud therefore Henry I. in his Char- 

< | 7s | fe Ter 


(o) De Relevio Comitis ad Regem-pertinet, VIII 
Equi Ephippiati & er IV Lorice, & IV 
Mims '(Galee Wilkins) & IV ſcuta & IV Haſte, to 
IV Enfes, les altres IV chaceurs (alii ceteri IV veredi 
Wilkins) & Palfrædi cum Nike & Capiftris. Vid. Leg. 
Gul. I. Cap. 22. apud Lamb. de priſcis Ang]. Leg. 
Seld. Notes ad Eadmer, 180. & Tit. of Hon. 556. 

De Relevio Baronis IV Equi cum ſellis & frænis Or- 
nati & Lorice Il II Hanmes (Galea Wilkins) & ſcue 
ta II & II Haſte & Il Enſes & les altres II un chaceur 
(& alii ceteri II, unus Veredus Wilkins) & unus Palfre- 
2 Jreno'& Capiftra, Vid, LL. Gul. I. Cap. 23. 
De Relevio Vavaſoris ad Ligium ſuum Dominum 
Drietus efſe debet per Equum ſon piep (patris ſui Wil- 

8) talem gualem habuerit tempore mortit ſuæ, & per 
ricam ſuam & per ſon Haume (per Galeam ſuam Wil. 
Eins] & per ſcutum ſuum, & per Huſlam ſuam, & per 
Enſem ſuum, & fi adee fuerit inermis ut nec tquum ha- 
2 * arma, per centum ſolidos. LL. Gul. I. Cap. 
It may not be improper to obſerve upon theſe Laws, 
that if it ſhould ſeem. ſtrange to any Body, that ¶illiam 
| d contrary to the Cuſtumier of Normandy (Cap. 

0 


I. ſhoul 
34- de Relief, fol. $6.b.) require Relief to be paid in 
rms and AR os of War, inſtal, of Mak, Sir 
Spelman (Treat. 'of Feuds 32.) ſays, that it is very 
dable that William the Conqueror raiſing the Form of 
e Feudal Law in England, and drawing the Saxon 
Cuſtoms ta cohere therewith as much as poſſible, did 
turn the Daniſh Law of Heriets (Vid. Leg. Canuti Tit. 
69. de Hereetis apud Lamb. de priſcis Ang. Leg. fel. 123.) 
into this of Reli. And the rather' becauſe the ancient 
Feudal Relief was of this Nature, Vid. Sup. P. 15. in 
Marg. / * 


Ta of Tenures. Tor 
ter declares, that an Heir ſhould not 
redeem his Land as in the Time of his 
Brother, but ſhould have it upon A 
jaft and awful Relief. (p), which is 
declared by one of his own Laws (q) 
to be very near the -fame with the 
Relief eſtabliſned by the Laws of 
William I.. (r) but if this be fo, it 


7 


4 


(e) Si quis Baronum make, RO NONE qui 
de me tenent, mortuus fuerit, heres ſuus non redimet terram 
ſuam ficut faciebat tempor 2 mei, 1 legitima & 3; 
relevatione rel:vabit * am. Sls | en: . 1. Roll: fe 
geſts the Cauſe, as well as of this Clauſe in Henry 
his Charter, viz.- Devunt le temps de H. I. 5 25 
Seigneurs uſoint a faire i beires de ver). mort tenants d | 
(our terre mes H. I. abrogate 7555 male 
ordein I heirs. del mort tenants 4% K „ danter: 


relevarent terras de Dominis 5 ſubs, non  redimerent. 2. el 


Ab. 514. D. I, 2. 
9 Midus A Comm 


(q) Sint relevationes fingulofum 
tis VIII Egui, quatuor ellati & quatuor fine ſella, & 
Gale IIII, &. 'Lorice IIII cum VIII Lancers & totidem 
ſcutis & Gladiit THI, '& centam Mane Auri. | Poſlea 
Thayni Regis gui ei proximns fit, quatuor E; qui; due 
ſellati & dus inſellati, & dus gladii, & guatuor lance - 
totidem ſcuta & Galea cum Larica, & L , ap Auri. 
Mediscris Thayni - Equus cum aß Arma N 


Sc, Vid. Leg. H. I. Cap. 14. de 9 Apud 
Lamb. de priſcis Ang. 


(r) So that the Las Cote, (2 Inf. 8.) citing, the a- 


bove-mentioned Laws of I. out of an ancient MS. 


in the Library of | Archbiſhop Pacier, not [as Laws of 
William 1. fixing Reliefs, but as Notices of the — 5 


* exacted in the Time of William HI. and as ſuch 
widely 
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may ſeem ſtrange, that, notwithſtand- 
ing theſe Laws of William I. and this 


declaratory Law of Henry I. Glanvil, 
who wrote in the Time of Henry II. 


ſhould fay (ſ), that the Relief of a 


Knight's Fee was C. Shillings, de Ba- 
roniis vero nibil certum flatutum et, 
Quia juxta voluntatem & Miſericor- 


diam Domini Regis ſolent Barones Ca- 


pitales de Releviis ſuis Domino Regi 
Jatisfacere But Glanvil- is not to be 


' underſtood, as if he meant that the 


Relief | of a Barony Was abſolutely un- 
cettain (as by the Feudal Law all 
Relief. origitally were); but that a 
Commutation or Compoſition for 
the Relief was not certainly eſtabliſh 
ed either by the Laws of William l. 
or of Henry I. as it was in the Caſe 
of the Relief of "a Knight; for the 
Words fjuxta V. oluntatem Regis folent 
Barones 252 les de Releviis ſuis Do- 


mino 


S: 


5 361. | : ; 
widely different from 42 A and lawful Relief intended 
to be * — by. the Charter of Henry I, was s undoubtedly 
Finken. 

0 Lib. 9. Capi 4. p-71 


Lau of Tenures. 103 
mino a ſatisfacere import no more, 
than that, if the Relief of a Barony 
was not rendered, but compounded 
for, the King melt be ſatisfied for (or 
concerning). it to his Content: So 
that the Compoſition for the Relief, 
and not the Relief itſelf, of an Earts 
dom or Barony remained uncertain, 
until it was aſcertained by the Char- 
ters of King John, and of Henry III. 
(t) which, inſtead: of the Relief eſta- 
bliſhed by the Laws of William I. and 
Henry L conſiſting of Horſes, Arms, 
and Things of the like Nature; re. 


ſtored the more 0 M orinan. Los 
wy in pins 1 ee 
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Fo Vid. geld. Tits of Hon- 555% 156. 


(u) Par toute Normandie relief eff pens PL 
nine en Fief de Haubert par quinze © livres, en Baronie 
par Cent livres. Cuſtum. de Norm. Cap. 34. de Relief, 


fol. 50. b. without any Diſtinction between an 'Earldm 
and Barony . — King Jobn's Charter (aceordin ng to the 


Copy I have A the ſuppoſed Ofiginal in the Cotton Library) 
duiſtintly nentions Earl and Barons, and yet makes no 


Difference between the anciend ng de Baronia Comitis & 
de Baronia Baronis, firing the elief of both, (viz. de 
Baronia Comitis integra & d. Bayonia- Barons integra) at 
centum Libros: So that the Agreement between this Charter 


and the Cuſtumier of Normandy bügelt chat the" one * was 
probably formed from the other- EE ETC LOL 


Note 
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The Relief of Socage Lands was 
fixed by the 40th Law of William 1. 
at a Years's Rent (W), and remains the 

ahi ſame 


Note too that there are Copies of Henry In. -s Charter 
ſtill extant, which are ſuppoſed much more ancient than the 
— — s of Edward I. in which, inſtead: of the preſent 

ords de Comitatu int 2% the We ords de Baronia Comitis 
Integrs_ (as in King 7 N are retained, and no 
erence is made ez 2 Relief e Baronia Comitis © 
de Baronia Baryonis : But both are as in Charta Johan- 
nit ad centum Libras. 
5 1 It muſt be obſer ved, that by the Cuſtom of Nor- 
no other Fieft or Feet Abe Relief, than fuch as 
ere held by Homage ; for according to the Cuſtum- de 
erm. Cap. 34. fel. 56. 6b. relief & Hommage font auſſi 
_ we ena. 1 Car par tout ou il ya relief, 
Hommage y ſeit: Combien que — tout 
wi — — ge il ne\convittine pas avoir relief. Brac- 
ton therefore haying treated of Rei en due from military 
Fees, proesels u upon this-or a 12 otion of Rellef to in- 
quire, Si de Soccagio dari debeat Relevium, cum de Soc- 
cagio_non competat Domino capitali cu/lodia nee Homagi- 
um, & ubi nulla cuſtodia, ibi nullum Relevium, ſed « 
contrariso. And concludes accordingly, Qued de Soccagis 
non datur Relevium ————— fit tamen (ſays he) de ne- 
ceſſario Domino Capital quedam præſtatio ab Hered: 
propter: Dominium & Demini Recagnitionem, & que 
prediftis rationibus dici non poterit Relevium, & qua 
tali eft, dix. Cum teneatur 8 ockmannus defendere tene- 
mentum ſum .erga Daninum ſunum per certum redditun 
e relevi in — Diminii dabit te. 
mens th Domino, ſua, & Heres. una vice Redditum ſuum uni- 
ed quod un ſelunt redditum, & 22 
fre dn 2 Eoin 58 fat 1 reudiuum, & poſtu tan. 


2. „Cap. x Sect. 8.) 


2 5 7 ng to woes Notion, it is declared by the 
28 E. 1 72 Wards and Relief, that when any Relief 
d/bip is incident, and . 

that 


ia wr, the 
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ſame to this Day: Although it is not 
taken Notice of in any of the Char- 


ters of Henry I. King Jobn, or of 
Henry III. | 

AIDS called by Sir Henry Spel- 
man Tribute (x), and by our old Au- 
thors Auxilia, were meer Benevo- 
lences rendered by a Tenant to his Su- 
perior or Lord, in Times of Difficulty 
and Diſtreſs (y), and were not of di- 


rect 


that a free Soteman ſhall not give Ward or Relief; but 
that he ſhall double his Rent after the Death of his An- 
ceſtor. But this _ of Edward l. ao roſes thus 
oppoling the double Rent to be paid by a Socage Tenant 
ng Þ muſt be underſtood to foal of the Rel re- 
ſtored by Magna Charta, Cap. 2. which was but a fourth 
Part of a Year's Value, and extended only to military 
Tenants; whereas a Socage Tenant remained ſubject, ac- 
cording to the 40th Law of William I. to Relief at a whole 
Year's Rent, viz. eorum gui fundum ſuum tenent ad Cenſum 
fit reflum Relevium tantum, 2 Cenſus annuus eſt. 
And a Year's Rent, thus eſtabli 


d as the rectum Relevium 
of Lands held by Socage Tenure. hath been conſtant] 


taken as a Relief ever ſince. Vid. Glanv. Lib. q. Cap. 4 
fol. 71. a. Fleta Lib. 3. Cap. 17. Set. 11. Lit. Se. 126, 
1 1. 2 N. . 515, F. 2, + © 

(x) Treat. of Feuds 59. oy | 

(y) Sunt guædam Conſuetudines que ſervitia non di- 
cuntur, nec concomitantia ſervitiorum, ſicut ſunt ratis- 
nabilla auxilia ad filium primogenitum militem facien- 
dum, vel ad filiam primogenitam maritandam, qua qui- 
dem auxilia fiunt de gratia & non de jure, & pro neceſß - 
tate & ' Indigentia Domini Capitalis. Nas exigi- 
tur Auxilium, niſi præcedat Neceſſitas, nec tenetur ali- 
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rect Feudal Obligation (2z), but firſt 
obtained out of a pious Regard to the 
Perſon, and Occaſions of the Lord? 
The Kind therefore, as well as the 
Quantum of every Aid, was original- 
ly as various and uncertain, as the 
particular Occaſions of every diſtinct 


Lord, and as the Abilities 3 Diſ- 


poſition of each particular Tenant: 
But as Benevolences or Aids grew 
frequent, the more uſual Renders of 
Regard became in many - Countries 
eſtabliſhed Renders of Duty (a). Thus 
in Normandy the three moſt uſual 
and Cn. Aids, that is to ſay, to 
make the Lord's eldeſt Son a Knight, 
to marry his eldeſt Daughter, and to 
ranſom his Perſon, became due and 


Tet to the Lord, as fixed and e- 
ſtabliſhed 


quis ad bujuſmodi Auxilium preflandum niſi ex Indigen- 
tia Domini ſui Capitalis, & ex eo quod ef Liber Homo 
1 Lib. 2. Cap. 16. Sect. 8. Fleta Lib. 3. Cap. 

14. 9- 

(z) For, according to Bracton and Fleta, Fi. juſmodi 
Auxilia ſunt per ſonalia & non Prædialia. Ibid, Vid. ſup. p. 
41, 42. 

(a) Dued ex gratia primum largiebatur, Jure poſtea Exi- 
gi, &: pro Voluntate Dominorum. Spelm. Gloll ad Verb, 
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Law e, * Temires: to7 
ſtabliſned Aids (b); and beſide them 


there was one of an inferior Nature, 
which reſpected only inferior Lords, 
and that was an Aid to enable the 
Lord to pay his Relief, and was there- 
fore called Aide de relief (e); we be- 
came not only ſubject to the three 
capital Mor man Aids (d), but to the 
Aide de Relief likewiſe (e): And 

| thus 


(b) En Normandie a trois chevelx Aides (qui ſont appel- 
lez Chevelz, pource que ils doibuent efire payez aux chief 
Seigneurs) Lun eff faire laiſne filz de ſon Seigneur 
Chevalier, Le ſecond a ſon ainſnee fille marier, Le tiers 
a rachapter le corps de # ws Seigneur de priſon, quand il eft 
15 N ia Guerre au Duc, Cuſtum. de Norm. Cha. 35. 
ol. 57. b. | | 
| (6) 2 de Relief efl dus quand le Seigneur meurt, & ſon 
Heir relieve vers celuy de que il tenoit ſon het. & cet Aide 
2 eſtre fait per demy relief. Cuſtum. de Norm. Cap. 34. 
. 570 . N 
d) Vid. Seld. Jan. 65. Epin. 18. Madox Hiſt, of the 
Excheq. 396. ' 
(e) Inferior Lords had alſo, ſays Mr. Madox ( Hiſt. of 
the Excheg. 428.) of their Tenants Aid. to enable them 
to pay the Fine for their Relief or Seiſin of their Inheri- 
tance, ———And that ſuch Aid was taken in Henry II.'s 
Time appears from Glanvil. (Lib. 9. Cap. 8.) viz. Poft- 
quam convenerit Inter Dominum & Heæredem tenentis 
ſut de rationabili relevio dande & accipiendo, poterit J- 
dem Heres rationabilia Auxilia de Hominibus ſuis inde exi- 
gire——— And that the like Aid was taken in Scotland, 
appears from Crag, (de Fur. Feud. 2.13.) viz. In relevis pro 
ſua terra ſolvendo, poſt expletam cuſtodiam vaſallus Dominun 
Juvare tenetur. : e 
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thus ſar our Anceſtors b may } be 
ſaid” to have gone into the Vorman 
Notions of Aid: But they did not 
ſtop there; for it appears by: ſeveral 
Inftances in the Time of King Fohn, 
that they carried their Notions of Hid 
a good deal farther ; inſomuch that 
inferior : Lords took of their Tenants 
Aid not only to enable them to pay 
their Fines made with the King, but 
to pay their Debts (f) likewiſe: And 
it was doubtful in Henry Il's Time, 
whether Lords might not require 
Aids towards their "military Expediti- 
ons (g), but this Doubt was- ſettled, 
and the two inferior Aids above-men 
tioned were, together with the Aid: 
de relief, effectually aboliſhed by the 
following Clauſe of King John's Char- 
ter, (viz / Mos non concedemus de ce: 
ci ” zero 


—_ Vid. Mader Hiſt, of PL WO? 428. 
(g Utrum vero ad guerram ſuam manutenendam Fo 
ba bujuſmodi Auxilia exigere Yuere. Gland. 
that ſuch Aids were taken in other Coat 
2 From Be Freſue. Gloſſ. ad Verb. Auxilium, Tit 
— Militia Domini, + 


- : N 


Lau of Tenurem. log 
tire alicui _—_ capiat Auxilium de 
liberis Hominibus ſuis, nifs ad corpus 
ſuum redimendum, & ad faciendum 
primogenitum filium ſuum Militem, & 
ad primogenitam filiam ſuam ſemel 
Maritandam, & ad bœc non yo w_ 
rationabile  Auxilium. 

Whilſt inferior or melte Lyeds: 
did, as above, under the Noti-- 
oh 6 Aid, impoſe upon their Te- 
nants, the King, the fupreme Lord, 
„was not behind hand with them, 
te but he 'demanded and had of 
1 them, and of all, other his Te- 
nants in Capite, various Dona or Aids" 
(i, that were not warranted by the 
Norman Notions of Aid, nor could 
be inferred from any juſt Notion of 
Tenure : Theſe Dona oĩ Aids there- 
fore were likewiſe! reſtrained by the 
following Clauſes of King John's 8 
Charter, (viz.) Mullum Auui- 
lium ponatur in regno noſtro niſ per 
| Wi mw Af dart __ wy = 
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ad, Corpus: noſtrum redimendum, & 
primegenitum filium noftrum Militem 
faciendum, & ad fliam noftram pri- 
mogenitam ſemel Maritandam, &. ad 
He non iat niſi rationabile Auxilium. 
— Ei ad Habendum Commune Con- 
filium regni de Auxilio aſſidendo, ali- 
tei quam: in tribus Cafibus prœdiclis 
—=mmoneri: faciemus iſco- 
Pos, Se. Theſe Clauſes were omitted 
in Henry III. s Charter, and the old 
Aids: ä revived and taken, until 
the 25 Edward I. when the King 
confirmed the Charter of Henry III. 
and efſfectually revived the former 
Clauſes of. King Fohbn's Charter by the 
Stat. 25 Edward I. Cap. 5, 6. decla- 
_ and granting That the Aids, 
« Tasks, or Prices, which had been 
e given by his 'People-before-time of 
« -their own Grant, gt good Will, 
& ſhould- not be drawn pos a Cu- 
«. ſtom for any Thing that had been 
6% done, 1 y Roll. or 
5 * Precedent that might 14 found; 


— And. **. he would from 


* 


92 [By 6 thence- 


4 wv 4A Woo” Ie: 


et thenceforth / take no wm” Aids, 

Tasks nor Prices, hut by the com- 
«mon Aſſent of the Realm, and for 
ce the common Profit core ſaving 
c the ancient Aids and Prices! due 
& and ateuſtomed Theſe ancient 
Aids were (according to the Lord 
Cole) (i), the Aide pur file marier, & 
pur fairs fs Chevalier ; which were 
certain by the Cuſtom of Normandy 
(0, but were 'witho us arbitrary and 
uncertain (I) 0 untilocthe Statute of 
Weſtrso 1. Cap. 36. fixed the Aid 
of a Knight Fee dat 20 6. and of 
Socage 


Lands to the Value of twen- 
ty Founds a Year,” at 204. and fo pro 
— 2 rata. 


* 
_ 


1 
% s &V RE * 
{- J ; — 
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47). 2 Iaſ. a R‚ 7: n 

- (k) Ces" Aides, (viz. ler ir bs ct Aides) [ant payex 
mn auleuns fi Mee a demy relief, & en aulcun fie a tiers 
de Relief. I ya | aultuns\ 777 en quay les vavaſſouries ſeu- 
lent payer dix ſols 7 66% ' .. de Norm. Cp. 3 35. ** 
58. 


1 a — by "the Preainble of the Stat. of W/m. 

Cap. 36. viz. Pur ceo que avant ceux heures ne fuit 
ee reaſonable Aid a faire leigne fits chevaler, ne a 
leigne file mori: miſe en *. ne quant ces devrait 
etre priſe, ' ne quel heure, per, quey les uns leverent Out- 
ragious Aide, plus tot gue; ne. able meſtier, deunt la 
Wed e greve Purvuw et, Cc. Vid, 2 Ioſ. 232. Seld. 

on. 649. 
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rata. But this Statute Was not un- 
derſtood to extend to the King, and 
therefore he levied Aids of this Na- 
ture after wards by EU higher Rate 
(m), until he was reſtrained by the Sta- 
tute 25 Edward III. Cap. 11. which 
declares, that reaſonable Aid to 
make the King's eldeſt Son 2 
« | Knight, and marry his eldeſt Daugh- 
ter, {ball * be:defthanded; and levied: 
<« after the Form; of the Statute thereof 


„ made, and not in other Manner, 


te that is to ſay; of) every Knight's Fee 
“ holden of the King 203. and of 


« every twenty Peunds of Land holden 


of the King irySopgge 205%;;and no 
«© more.“ & H 


The Statute of 222 1. ke no 


Notice of the Aid ad Corpus: redi- 


mendum, nor doth" the Lord Cote, or 
any of our ancient Law-Bocks men- 
tion any duch Aid (a), but on the 


182 5 \ 7 5 e 


A 


(eh Vid. Sell. Tit. of Hon: God F. N. B: 82. F. 


5 n) Mr. Selden (Tit. of Hon. 649.) ſays, that he doch 
not remember that thers' any „Menton, in any of our 


1635 5 | L | Bublihe! 
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contrary, the Lord Coke confines the 
ancient Aids faved by the Statute 25 
Eaward I. to the Aids pur faire fits 
"Chevalier, file marier and Reliefs on- 


ly (o): And yet the Aid ad Corpus 
redimendum was one of the Aids ex- 
preſly ſaved by the Charter of King 
Jobn; and therefore, unleſs it can 
appear, that it was particularly re- 
leaſed or diſcharged between that 
and the Statute of Edward l., muſt 
be ſuppoſed to have been one of the 
ancient and accuſtomed Aids faved 
by that Statute (p); notwithſtanding 
| 1 it 


publiſhed Law - Books, of the Aid for Ranſom of the Lord, 
though by the Way (ſays he) in the MS. Years of Edward, 
the Firſt, a Releaſe made by one Robert of Bentham, to 
- the Abbot of Ford of all Services, forſpris ſuit real & rea- 
- ſonable Aide, pur luy raindre hors de priſon, ou ces heires, 
quel heure qu ili fuiſſent en priſones, is pleaded in Bar of an 
vowry. | | 
(o) Vid. 2 Inf. 232, 529. 
(p) Juſtice Croke in Mr. Hambden's Caſe ſays, that the 
ancient Aids ſaved by the Statute 25 Edward I. were 
ad redimendum Corpus, ad filium primogenitum militem 
faciendum. & ad filiam primogenitam maritandam— 
And the Lord Hale in his Analyſis mentions this Aid ad 
Corpus redimendum, as a Branch of the King's extraor- 
- dinary temporal Revenue. And there is a notable Re- 
cord printed by Mr. Madax ( Hift. of the Exchequer, fol. 
428. in Marg.) which not only proves that the Aid ad 


Corpus 


ä 2 * n 
* 
* * 


n 
| LP os 


tredut7ion.to the 


it is not mentioned in, the, Statute 


regulate and aſcertain the: Hidt pur 


* 
1 


Corpus redimendum was in the Time of Edw. II. tam 
naturoli æguitate quam ex fidelitatis debito, demanda- 
ble; but ſuggeſts the original Nature of Aids in gene- 
ral: Wherefore I ſhall here give it the Reader at large, 
vis. Rex Univerſis & fingulis tenentibus Fohannis de Bri- 
tannia Comitis Richemundiaæ Conſanguinei neſiri carifſi- 
mi, ſalutem, Recolentes non fine Cordis amaritudine, 
qualiter præſatus Conſanguineus nofler dum noſtris Obſe- 
Quits intendebat, per inopinatum & repentinum Scatorum 
inimicorum & Rebellium neftrorum - Aggreſſum, captus 
extitit, & ad partes Scotiæ dutius per eoſelem, & adbuc 
| penes 1þſes oft detentus, nec ab corum manibus ſine mag- 
1 & intolerabili Redemptione poterit deliberari, de 4 
Jrus Anguftiis eo fortius moleflamur, 'quo noftris affetti- 
bus intimius conjungitur, & ipfius fidelitatts & Indu- 
firie ſemper in neſtris agendis evidentius probavimus pu- 
ritatem; Et quia ad Deliberationem Difii Domini ve- 
 firi a manibus dictorum Inimicorum tam ' naturali equi- 
tate quam tx fidelitatis veſtræ debito, manus extendere 
tenemini adjutrices : Vos & quemlibet veſtrum rogamus & 
reguirimus ex afectu, quatenus unuſquiſque veſtrum jux- 
1a facultates ſuas, & quaniitatem tenure ſug, pro Re- 
demptione dicti Domini weſiri, tale & tantum ſubſidium 
Hudeat miniſtrare, ut ldem Dominus vweſter, weſiro 
Auxilio mediante, a diftorum Inimicorum manibus cele- 
riter deliberari valeat, de quo veſlram poſſumus Bencvo- 
lentiam & fidelitatem erga didtum Dominum veſtrum 
er merito commendare, & vobis etiam grates referre debea- 
mus; Et ut ldem Dominus veſter, cum redierit, veſlris 
prafectibus, ab impenſum ſibi a vobis in tanto Neceſſuatis ar- 
riculo præſuium, ſpecialiter aftringatur. Teſie Rege apud 
Grenhou, primo die Septembris, per ipſum Regem, Pat 19, 
E. 2, p. 1. M. 15. ; 
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"cauſe they were not only grown ex- 
ceſſive, but were taken oftner (ſays 
the Statute) than ſeemed 'neceflary, 
and were become, by Reaſon of their 
Frequency, as well: as Exceſs, to 
great a Grievance, and of too much 
Importance to remain longer uncer- 
tain: Whereas the Aid ad Corpus 
redimendum was leſs frequent, and by 
no Means capable of any Certainty, 
Reſtriction, or Exceſs; it being ne- 
ceſſary, and of the higheſt Conſe- 
quence, with Regard eſpecially to the 
Supreme Lord, tbat the Lord, as of- 


ten as he ſhould be taken Priſoner 


of War, ſhould at any Rate be ran- 
ſomed. 


When a FEup or Fee Ar 
mines for want of Heirs, or propter 


Delictum tenentis, the Land falls 


back (q) to the Lord, and the Land 
H „ returning 


15 3 

(q) Thus, in the 88 of Glanvil and Braden, re- 
vertitur terra ad Dominum Capitalem vel ad rectum 
Dominum, ſcil't ad ipſum de "= feodo et. Vid, Bradt. 
L. 3. fol. 130, L. 4. fol. 160. b Glanv. L. 7. Cap. 17. 


P* 59 · 


13 


among the Fruits or Perquiſites of 
Tenure, though it cannot, properly 


ſpeaking, be a Fruit of Tenure, the 
Land or Tree itſelf, ſays Sir Henry 
- Spelman, reſulting to the Lord upon 


a Determination of the Fee (I). 

Sir Henry Spelman (t) diyides Eſ- 
cheats into Regal and Feodal. Regal 
e (ſays he) are thoſe Obventions and 


4 Forfeitures, which belong generally 
* to Kings, by the ancient Rights 
of their Crown, and Supreme Dig- 
Fe mity. Feodal, which accrue to eve- 


*.ry Feodal Lord, as well as to the 


King, by Reaſon of his Seigniory.” 
This Diviſion is indeed agreeable e- 
- Nough to the general Import of the 


Word 


59- a, And Bracton in another Place (L. 5, Cap. 6. 


P. 
Fel. 375) ſays, that Rea ſcendit ad Capitales Dominos a quibus 
primo proceſſit, | 


(r) Hale Anal. 54. 
J Treat. of Feuds, 37. 
t) Treat, of Feuds, 2 


5 
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returning to the Lord upon fuch De- 
termination of the Fee or Tenure is 
called an Eſchbeat, and is as fuch 
. reckoned by our Engliſh Lawyers (r) 


ww * 


\Y 


2 


4 . * | 
* 
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Word Eſcheat, as formed from the 
French Word Eſcheoir to happen, and 
primarily ſignifying any Thing. coming 
accidentally, or by Chance (u), and 
in ſuch Senſe comprehending caſual 
Obventions and Forfeitures of all 
Kinds. But ſtrictly ſpeaking accord- 
ing to the legal Notion of an Eſcheat, 
it imports ſomething happening, or 
returning to the Lord upon a Deter- 
mination of Tenure only; and in this 
Senſe all E/cheats, even to the King, 
are properly Feudal, and ſuch Lands or 
Tenements, as are not held immediate- 
ly of the King, and yet happen to 
him upon the Commiſſion of an 
Treaſon, are not FEſcheats (w) but 
Forfeitures (x), which were given to 


. the 
cu) Spelm. Gloſſ. ad Verbum Eſchaeta. 
(w) Tho' the Lord Yerulam (in his Treatiſe of the Uſe of 
the Law, p. 34.) calls them Reyal Eſcheats, x 
(x) The Statute 25 Edward III. Cap. 2. plainly makes 
this Diſtinction between Eſcheats and Forfeitures, de- 
claring, that in the Caſes of High Treaſon, the Forfei- 
ture of Eſcheats pertaineth to the King, as well of the 
Lands and Tenemeats holden of others, as of himſelf ; 


| and that in Caſes of Petit Treaſon, the Eſcheats ought to 


pertain to every Lord of his own Fee. So that in the 
Clauſe relating to Forfeitures for High Treaſon, Efcheats | 
and Forfeitures are plainly diſtinguiſhed ; inaſmuch as 

E ſebean 
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the King by the Common Law (), 


this Difference between them, ſaying, t 


. 8 
his * 


and do not depend upon the Law of 
Fnups dor Tenures (2), but upon Saxon 


Laws 


Eſcheats themſelves are for ſuch Treaſons declared to be for- 
feited And the Lord Coke (2 * 64.) obſerves 

| at where a Lord 
is attainted of High Treaſon, there the King hath the Land 


by Fer/ziture, of whomſoever the Land is held, and not in 
Reſpect of any E/cheat, by Reaſon of any Seigniory. Vid. 
Bro. Tit. Eſchete, 14. Mo, 160. 


Upon this Diffe- 
rence we may reaſonably account for Gaveltind Lands 


: beibg forfeitable for Treaſon, tho' they do not eſcheat for 


Felony; for tho' the Lord may connive at or diſpenſe with 


all the Cauſes of Eſcheat, (peteſt Dominus felontam remit. 
tere. Zaſius in uſus feud, Cap. 10. fol. 95.) or might remit 


the E/cheat itſelf as a Perquiſite of Tenure ; yet he could 


not diſpenſe with the publick Laws of Forfeiture, or with 


Offences againſt any other Perſon than himſeſf. 


() Hale Anal. 110. 


(z) For, according to Zaſius, by the Feudal Law, Si 
Subvaſallus majorem Dominum, i. e. eum, cujus eſt feudun 
ratione directi Daminit, offendat, eo caſu quo Offenſioni 
Crimen privationem inducit, Feudum non ad Dominun 


 offenſum, ſed ad Vaſallum qui ſubfeudirat reyeriitur 


Si Vaſallus ea ſpecie deliquerit, quod bona ſua publ. 
canda vel Confiſcanda venirent, tunc ſecundum Sentorem Opi- 


nionem Feudum non Confijcabitur. Laſius in uſus feud, Cap, 


10. fol. 92—100. 

By the Cuſtom of Normandy indeed all Forfeiturs 
for Treaſon were given to the Duke, but not fo abſe 
Jutely as they are given to the King by the Comma 
Law. of England; for though by the Cuſtom of Nermar 
dy, if a Man was attainted of High Treaſon, the Duke 
ſhould have all his Poſſeſſions. Cuſſum. de Norm. Caf. 
14. fel. 23. a. Yet ſe Phomme a heritaige, tenu daultr 
Sergneurs le Roy doibt bailler hammes au Seigneurs d 
gui bes heritgiges ſont tenuz quils facent leurs debuzir! 

FS. Seigneur iauls, 
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Laws (a), that were made long before 
the Introduction of Tenures, and 
which prevail even to this Day; and 
though they may ſeem ſevere upon 
the meſne Lord in - defeating his 


Seigniory; yet as he had failed of 
that Caution and Regard, that was 
due to the Publick, in the Choice of 
his Tenant, he was not altogether © 
blameleſs (b), nor was he therefore 


deprived without Reaſon. And it is 
farther obſervable, that the Law hath 


| inflicted a Penalty ſomewhat of the 


like Kind upon the meſne Lord, e- 
ven where the Tenant is guilty- of 


Felony only; for though the Land 


Eſcheats, as by the Feudal Law it 
| - ought 


Seigneuriaulx, & payent les Rents de leurs Fi. Le Stille 
de proceder en Norm. 76. 

(a) By the Laws of Alfred and Canutus, a Traitor 
ſhould forfeit Life, Lands and Goods Dui Capiti 
& ſaluti Regis perfidicſe ſive ſolus, ſive ſervis aut Sicariis 
mercede conductis flipatus Inſidiabitur, vita & fortunis 
jus (vita &  Rebus 14 omnibus privator ( plectitor.) 
LL. Alvredi Cap. 4. LL. Canuti Cap. 54. apud Lambard 


de priſcis Angl. Leg. Vid. Saltern. de Antiq. Brit. Leg. 


p. IO, 

(b) For Lords were anciently in many Reſpects an- 
ſwerable for the Misbehaviour of their Tenants. Vid. LL. 
H. I. Cap. 8. 41, 59, 86. apud Lambard. & inf. 


, 'S; , 
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- ought, to the immediate Lord; yet 
as the Crime affects the publick Peace 
and the Lord may be ſuppoſed; for 
want of due Care in the Choice of hi 
Tenant, to be in ſome Meaſure blame. 
able, the King ſhall have the Land: 
Year and Day (c) to the Prejudice of the 
Lord. 
HFlaving thus far treated of the 
Fruits incident to, or ariſing from Te 
nure, I ſhall now ſuggeſt ſomething 
concerning E/cuage, which the Loi 
Hale (d) reckons among the Perqui 
ſites of Tenure, and, although I do 
not take it to have been of the Na- 
_ {ture of a Perquiſite, yet I ſhall folloy 
him ſo far as to conſider it in thi 
7 Place; in 


Prærog. Regis 17 Edw. II. Cap. 16. Staundford's Pleas « 
the Crown, Lib. 3. Cap. 30. Pe 
This is agreeable to 1 Cuſtumier of Normandy, Ca) | 
24. fol. 36. b. where it is ſaid, that Le Duc de Norman 9 
die aura ungan les terres aux damne & les yſſues : E te 

apres doibuent efire rendres a ceulx qui ils en avou"' ©; 
faict Hommage, & de qui ilz tiennent nu a ny ——— th 
And in le Stille de proceder en Normandie, fel. 76. it." ec 
ſaid ſe Phomme eſt condemns par la Juſtice du Roy, Le Ry 1 


doibt avoir la premiere annee de la revenue des Heritaiges ei 
condemne. | 


(dd) Anal. 54. 
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place; the rather, becauſe it ſeems to 
be one of the moſt obſcure and unin- 


telligible Branches of Tenure. | 
It is obſervable, that the Author 
of the old Tenures, and Littleton do 
both of them, in the Order and 
Diſpoſition of their ſeveral Treatiſes 
of Tenure, . conſider Eſcuage and 
Knight-Service as ſeveral Services, 
and under diſtinct Titles; and that 
Littleton doth notwithſtanding con- 
found and blend them together in 
ſuch a Manner, that it is difficult to 
collect from him any real Difference 
or Diſtinction between them; and 
yet we cannot reaſonably: imagine 
that they could be thus, diſtinguiſhed: 
in Point of Title, if they were meer 
dynonimies, and there: was no other 
Difference between them, than in 
Point of Sound. It muſt indeed be 
confeſſed, that none of our Law-wri- 
ters have ſo clearly © diſtinguiſhed 
them, as might be wiſhed or expect 
ed; and yet, if we conſider Eſcuage 
n we ought, either 1. as a Service, 
256 or 


- ganty, teignont de 
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or 2. as a Fine or Commutation for 
Service, there will appear to have been 


a very conſiderable Difference between 
them. * S1 2 2s 8 1 0 T 


I. It is plain that Ekeuag e was a rd 


vice; for according to the o Tenures 
(e), Tenir per Eſcuage, (chat is to fay, 
by the Service of Eſcuogo) ) , tenir per 


fervice de Chivaler And aeccord- 


ing to Littleton (. rie! Tenant: que 


tient ſa terre per Eſcuage tient per Ser- 


vite e Chivaler (g); but Eſcuage was 


or Ho BD e537 3077 ante 3 ar 
- Diet! vet aid ret bis 
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theſe Author 


(g) We are not neceſſarily to underſtand 


as if they meant that a Tenant by Eſeuage was a direct 


Tenant by Kmight- Ses bice, and held by the perſonal 
Service of a Auigbt, or Military Tenant;; or that they 
really mean more than that a Tenant by Eſcuage was e- 
ſteemed as a Knight] and that the: Tinure itſelf was, on 
ccount of its Subſerviency 19 the A Poli of the 
ation, reſpeQed as a mi litary Tenure, 'or ure * 
Knight-Service : This Fleta's Senſe of Eten wil 
ſays (Lib. 48 14. 3 hat fel. 198.) that Scutagiun 
— rd Sciiti? pro fra militari reputatur m—— 
1 feodum dici uber — This ſtruction of 
ittleton's'Deſcription of Eſcuage is agreeable to the moſt 
obvious Conſtruction of the like ee of Gr 
Serjeanty, viz. touts que teignont- de Roy r. grand. Sore 
per Service de Chivalric, i Se 
— 158,) And yet the The Sefvits of a Tenant by Grau 
rjeanty was not neceſſarily Military, but might as well be 
$I a meal 
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eat 'Law of Tenur Nr 23 
not (as Littleton intimates) (h) a di- 
rect perſonal Service of Attendance 
upon the King in his Wars, nor was 

it due upon all military Occaſions, as 
MM Knight-Service was, but it was a pe- 
5 WM cuniary Aid or Contribution reſerved. 
„) by particular Lords, inſtead, or in 


111 Lieu, 
. . * 
| a meer Service of Honour to be done in Time of Peace, 
4 (Lit. Se. 153.) nor was ſuch Tenant liable to all the 
r- WW Conſequences of Knight-Service, inaſmuch as he was not 
bound «to pay Aid, (2 Inf. 233, 234.) or Eſcuage, (Lit. 
S.. 158. 1 Inf. 105: b.) becauſe his Service was to be 
ot. done, fays Littleton ( Sect. 153.) en ſon proper perſon, 


and notwithſtanding all this, he was faid to hold by 
Knight-Service, that is to ſay, by as high a Service, and 
of the ſame Account as Knight-Service ; but a Tenant: 
by Knight-Service, properly ſpeaking, he was not; for if he 


on bad, he could not have been exempted from Aid by any 
rect Conſtruction of the Stat. /e/tm, 1. Cap. 36. nor could he 
ona have been deprived of the Benefit of Magna Charta Cap. 
they WW 2. which reſtrained the Relief of all Tenants by Knight-- 
; e- WH Service to a fourth Part of a ' Year's Value: Whereas the 
n Relief of a Tenant by Grand Serjeanty was always a. 
, the BY whole Year's Value of the Land at leaſt. Lit. Sect. 154. 
by 2 Inf. 10. | 2X Cad RIA 


(h) Sect. 55 96. | | ; S 
(i) That Eſcuage, conſidered as a Service, was a reſer- 
ved pecuniary Service, may be collected from Bracton, 
who calls it Servitium forinſecum, quamwvis fit in Charta 
de Feoffamentis expreſſum, & nominatum —— per- 
tur ratione tenementorum non Perſonarum: Bract. 
Lib. 2. Cap. 16. fol. 36. a. And that it was a reſerved 
Service may likewiſe be collected from Littleton, who 
ſays that they, who hold by grand Serjeanty, hold by Ser- 
An © 
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Lieu, of perſonal Service, the better 
to enable them to bear the extraor- 
- dinary Expence of their on Atten- 
dance and Warfare, when, and as 
- often: as the King ſhould make War 
upon Scotland or Males, or upon any 
other Foreign Country, if the Tenure 
was fo expreſſed (k): But as the Qua- 
_ mad — of the Lord:s 8 Ser- 


% — 


vice 

have Eſcusg Ef Eſcuage, "bit . ne | nant 5 4 1 Eſcus⸗ e, 
that is to = unleſs. Eſcuage was expreſly teſerved. : fir 

| 2 gd. Mad. Fa. vf the Excbeg." 452. 


t mightily confirms , this Notion af Eſcuage is, 
— e in this View anſwers the Norman Aide d loſt 
mentioned in the Cuſtumier, vi. Len doibt Scauoir que 
il ya aulauns ſieſs de Hauttert qui doibuent a leur Seigneur 
te Service de J et, que doibt eftre fait a. Prince, ler autres 
daibuent & Aide de Toft, ceuls qui. doibuent. be. Service © font 
tenus ale faire en oft: Ou envoyer perſone pour ceulæ qui 
le face avenaument, Ceulx qui doibuent / Aide nen doibuent 
point rendre ne la ieuer, deuant gue le Prince leur ait ottroie la 
8 e Þ Aide du ff. Cuſtum. de Norm. Cap. 44. fol. 
b. Terrien. Com. du Droit civil de Duche 2 Norm. 

3. Cap. 10. fol. 109. 

45 According to the Book of Tenures Tit. E '[cuage; 
——— Eſcuage eſt proprement pour ſuſteiner le guerre 
perenter Engleterre & ceux de Eſcoſe, ou de Galeys ; Et 
non pas perenter autres terres, pur ceo. que les avandits 
terres ſerront--de- droit appendant à la Royalme d Engle- 

terre. Littleton indeed (Sect. 96, 97, 100, 101, 102.) men- 
ow only Scotland; but the Lord Coke ſays, that Scotland 
put but for an Example ; for that if che Tenure, (i. e. 

the — teſerved) be in Malliam, Hiberniam, Vaſconi- 


am, Pintaviam, &c. it is all one Lit. Set. 155. Via. 
- Salden Notes ad Hengham 113. AT 
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Bu ef Tenures. 145 
certain, the Quantum of this Aid was 


ſeldom fived and aſcertained by the 


Reſervation, but was uſually reſerved 


in ſome Proportion () to the Fine 


or Satisfaction, that the King ſhould 
from Time to Time receive for and 
in Lieu of the actual Service of ſuch 
of his Tenants in Capite, as failed him 
in theſe Expeditions (m). This Aid 
and Fine were both of them called 
Eſcuage a Scuto, uod aſſumitur (ſays 
Bracton) (n) ad Servitium militare, 
| We vix. 
(1) Vid. Lit. Sect. 98, 100. _ A 


(m) Exprimitur quandoque fic ' faciends inde mihi & 
zæredibut meis ad Scutagium cum Evenerit, quantum pertinet 
ad feedum- unixs Militis. Fleta Lib. 3. fol. 198. Vid, 
RCIMSTEEM 6 7, << | | 
(n) Eſcuage or Scutage was not. ſo called, becauſe it 
was properly ſpeaking Servitium Scuti- But it was 
Servitium a Scuto diftum (Somn. Gloſſ. ad X. Script.) 
quia pertinens ad Scutum, (Brat. Lib. 2. Cap. 16. fol. 
36. a. Fleta Lib. 3. fol LS quia nomine Scutos um 
hae oo Get val. & Tilbur. Dial. de Scacc. apud Mad. 
. "ER | Yee | 

It Ma be here noted that Sir Henry Spelman (Treat. 
of Feuds, fol 36, 37.) fays, that the Word Scutagium, 
and that of Eſcuage, was of ſuch Novelty, that it was not 
to oy Ras among the Feudiſts, no, not among the 
French or | Nirmans themſelves: And yet that Fines or 
Satisfaction for Defe& of Service were frequent, and eſta- 
bliſhed in many Countries, le the Names of Hafen- 


ditie 
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vis, the one in Reſpect of the Scu- 
tum, which the Lord actually bore, 
and the other in Reſpect of the Scu- 
tum, which every ſuch Tenant. —_— 
to have bore to the Wars. 


eee Eſcuage, as above, to | 
have been a pecuniary Service, it is 
not likely, that Knight-Service was, as 
the Lord Cote imagines (o), incident 
to Eſcuage, or that Eſcuage was, as 
Mr. Madox ſuppdſcs (p). — to 


Knig bi. Service: Eſcuage being in 
chis mach a | ſpecifick, Service of 4 
1 | different 


ditie & Heribannus, appears "from the Book of Fats 
Lib. 2. Tit. 40, 54, 55. Schilt, Cod. Juris Alaman, Cap. 
= 87. 19 ad Cap. 7 1 50 Þ 2 7 Fend. 

p. 1 26, aſius in uſus 1. Lindenb. 
Cod. Leg. Antig. A yer Longobard. Lib. 1. Tit. 14. 
Lib. 3. Tit. 6. & Gloſſ. adinde verbo, Heribanngs. 

Having obſerved thus much concerning the Word gen- 
tagium, as it relates to Tenure only, it may not be im- 
proper to note farther (from Mr. fades) that the Word. 
Scutagium was likewiſe anciently uſed in a more exten- 
five: Senſe, to ſignify any Payment aſſeſſed upon Knights' 
Fees, whether ſuch Payment was for the King's E or 
not; thus the Aid ariſing out of Rnights _ for tan- 
ſoming I! Richard I. is Scutagium ad Redemp- 
tionem Regis, and other Aids ſet upon Knights Fees were 
alſo for ſome Time called Rn Vid. Mad. hn f * 
Excbeg. 1 431. 

(o) 1 
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different Kind," in in Reſpedt whereof. 
the Tenant, on r of its Subſer- 
viency to the military Policy of 'the 
Nation, was only eſteemed as a Knight; 
or military Tenant : And: it is no Ob- 
jection to this Nation of Eſcuage, that 
Littieton hath not hinted it, becauſe lit 
might in his Time be confounded and 
loſt in the more general Notion: of: E 
cuage, conſidered as a Fine or Commu- 
tation for Service, to which all Tenants 
by Knight- Service were liable, if they 
did not by themſelves, or by ſome other 
Perſon, diſcharge che Duties of their 
Tenure: Foe © 

II. Though Eſcuage, 1 as 
a Species of 2 might be of the 
Nature already ſuggeſted; yet it muſt 
be allowed, that it was ancicntly, av 
well as at this Day, niore generally 
underſtood to denote a Mul# or Fine 
for. a military Tenaat's Defe&. of Ser- 
. WY and oO, thongs it was 
* I 2 N not 


Vi Matt, of 66 En 634 en 456-49 
455, 402. | . l ge 


© Fob, 
i — it was. — — arbitrary 
arid at the Will of the Lord, buttwus 
to be fixed and aſſeſſed by Parlia- 
ment er); It was nevertheleſs aſſeſſed 
avila Fine or Satisfaction to be anſwer- 
ed by ſuch Perſons only, as did not 
tend wo the Duties of their Tenure 
. it is * _ 
nene wel 2 . that 


Giles? : mma « 18 Cole 2 P * R 4 
eftre aſſeſſe arlia 
EYES 5 2 — Garrel erdain 2 . 2 5 
. 5 1 100 11 
erefore * You diftrained his 
DN Rod th — Liteletoms Time a good E 
fay, that he was wit the King in his, Wars, Lit., See. 
102. 


27 There's temarkable Paſlage in Mer, Paris, (372) ) 
that a Fine or Commutation, called b 
22 was after: the Charter of King Jobn to 
de j fares for Defef of * * 85 
ole Pa is eader's Notice, 
The ub 1 Tate i won ** viz, Gorton = 
(Ane ſcil t. 1232. Nonas Martii) ad. Co 
E 9 rium dd Vocationem Regis, Ma 24 
r tam Taiel pon Prælati, quibus: Rex 'propeſult 
ee gnts ofſet Debitis implicatus cauſa - bellice- xþe- 
55 . nupe W of in Parti e 
, l omplulſus ab omni generaliter f 
2 LEY audito Comes 60 Aab +: 55 
Famile, Regni loquens reſpondit, Quad Comites, Ba- 
rones ac Milites qui de eo tenebant in Capite cum Us 
ſo erant ibi 3 2 pecuniam ſuam ita 
db \Effulerunt, inde Pauperes omnes receſſt- 
= unde Regi ay Alu: non dtbebant. El fc 
petita 


ee de amp. 


that all Tenants by Knigbt- Sderufte 
were originally bound in — Events, 
either —2 — ſome or 
ther Perſon, actually to do the Ser- 
vices of their Tenure; yet, if ſuch Te- 
nant did neither do them himſelſ, 
nor provide another Perſon td do 
them, the Lord might accept a pe- 
cuniary Satisfaction, and chooſe whe- 
ther he would take Advantage of the 
Forfeiture or not (t); but then the 


5 * . il 3 as M renal 


ts 


forunt. Prelas vero oh 
reſpondentes dixerunt, Quod Epiſcopi multi & Abbates, qui 
vocati erant, non fuerunt preſentts; & fic peticrunt Indu- 
cas 4 1. ad Diem certum poſſent amnes pariter con- 
venire : Prefixus eft itaque Dies a Quindecim diebus gelt 
Paſcba, ut omnibus congregatis, tunc n quod trat dt 
faciendum. 


(t) That Non-performance of the feudal Duties n 
Forfeiture, of , a, Feud appears above, þ 43+: and. thaꝶ it 
was likewiſe anciently a- forfeiture of . * ap 
from the Lei : of Abingdon citad by Mr; -Seldan 
in his Notes upon Hengham, p. 114, 115, vis. Eft jux- 
ta Abendune Bur m unius Militis Manſio que vo- 
catur : Hanc Willielmus Regis Lamerarius de Londonia 
tenebat, This William held it of the Abbey, and by 
Knight- Service: In 2 Hen. I. Forces were levied to en- 
counter Robert Duke of Normandy, 8 F a: Ab- 
bot of Abingdon required of William 0 00 


a Man for the Army, as . 
do, but William Ne es whereby the Abbot . —__ 


ASL SO MP" in; woe Ge uber of 28 
x 2 4 


petita Licentia 1 omnes rece 
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Fenant was at the Mercy of the Lord, 
and ſuch Satisfaction was to be made, 
as the Lord thought ſufficient: But 
as the Feudal Severities abated, and 
Lords grew indifferent, whether they 


were ſerved by their own + Tenants, 


or by others, ſuch Forfeitures were 
-eafily diſpenſed with; and pecuni- 
"ary Compenſations, - ſuch poſſibly as 
might barely enable the Lords to 
hire others to do the Services of their 
Tenures, were commonly accepted; 
inſomuch that, as ſuch Compenſati- 
ons became frequent, and at length 
uſual, moſt Tenants grew careleſs of 
their Services, and choſe rather by 
theſe Means to ſatisfy their Lords, 
than to do their Services in Perſon, 
or be at the Trouble to provide an- 
other to do them: Our Kings anci- 
a0 # _ ently 


The Abbot afterwards tamdiu (as the Book faith) in 
Preſentia Sapientum hanc rem ventilari fecit, ut Ill 
neutrum neyaret, imo fateri fic efſe vera ratione cogere- 
tur. Unde cum Lege patriæ decretum proceſſiſſet ipſun 
'exortem terre merito debere fieri, Interpellatione bono- 
rum qui intererant Virorum reddidit terram illam illi. 
And fo the Tenant (ſays Mr. Slden) under fair Conditions 
dad his Land again, a 
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.ently (u) taking Advantage of, or 
perbaps complying with, this Hu- 


BY * 


mour of their Tenants, which had 


made their actual Service , doubttul 


and precarious, did ſometimes upon 


Occaſions of War, without Summons 


or other Ceremony, aſſeſs a moderate 
Sum upon 
Scutage or Eſcuage, by Means where- 
of they might be enabled in all E- 
vents to provide Soldiers or | Stipe! 
- diaries to do the Services of their 
Tenants (w), who, as Equivalents 
had prevailed, could not be _— 


each Knight's Fee, as a 


depended upon: But as Eſcuage of 


this Sort was a previous Commutati- 


, on or Equivalent for Service, really 


impoſe at the King's Will, and not 


14 e 


(o) FRE Il. is ha to have when, the firſt vol 
\ Mad. E. N. of the Excheq. 435. Spelm. Glofſ. ad verbum 
2 

() Fit interdum ut imminente vel Inſurgente in reg- 
num heftium machinatione decernat Rex de /ingulis feodis 
Mili ſummam aliquam ſolvi, Marcam (ſeil't) vel Li- 

am unam, unde Militibus ftipendia vel Donativa ſuccedgnt, 
 Mavult enim Princeps flipendiarios guam Domeſticgs 25 
1) pponere cafibus. Hac itaque ſumma, quia nomine Scutorum 

ofvitur, Scutagium nuncupatur. Gervaſ. de Tilb, de Scacc. 


© pud Mad. fol. 25. 
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incurred as a Fine or Compenſation 
by any Default or Neglect of the 
Tenant, it was not long ſubmitted 


to; for, though the King, poſſibly 


until the Charter of King Jobn, 


might have a Right to fix the Fines, 
which particular Tenants voluntarily 


incurred or compounded for; yet it 
was not reaſonable that he ſhould at 


his Pleaſure demand a general Com- 


mutation, that his Tenants ſhould in 


all Events ſubmit to: But on the 


contrary, if he would rather have a 


general Eſcuage or Commutation, 
than the perſonal Service of his Te- 


nants, it was highly reaſonable, that 


his Tenants ſhould agree to it, and 
in Parliament aſſeſs the Sum, that it 
might not exceed the Value of their 
Service, or the Occaſion of the De- 


mand: This was thought fo reaſonable, 
that in the Time of King John, it was 
inſiſted upon as an undoubted Right 
of the King's Tenants, and was, by 
an expreſs Article of that King's Char- 
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ter, allowed and eſtabliſhed, as ſuch: 
And becauſe every Eſcuage, even for 
particular Defects of Service, did, in 
his Time, concern ſo great a Number 
of the Subjects of the Realm (x), the 
King in the ſame Charter declared 
farther, that he would not impoſe, or 
aſſeſs any Eſcuage nift per Commune 
Concilium Regni (y): And yet ob- 
liged himſelf upon all Occaſions 
to accept of Eſcuage as a Satisfaction 
for Service, in the ſame Manner as it £ 
had been uſually accepted in the 


(x) Albeit Eſcuage incertain be due by Tenure, yet 
becauſe the aſſeſſment thereof concerned ſo many, and 
ſo great a Number of the Subjects of the Realm, it 
could not be aſſeſſed by the King, or by any other, but 
by the Parliament; and this was. (ſays the Lord Cake) by 
the Common Law, 1 Inſ. 72. a. but Littleton, who never 
went beyond himfelf ſpeaks more doubtfully of the Matter. 
Lit. Sci. 97. | By 

(y) Vallon Scutagium ponatur in regno noſtro niſi per 
commune Concilium regni noftri Et de ſcutagiis 
aſſidendis ſubmoneri faciemus Archi 2. Abbates, Co- 
mites & Majores Barones regni ſingillatim per Literas 
= tad & preterca faciemus ſubmoneri in generali per 

icecamites © Ballivos re omnes alios gui in Capite _ 
we de 1 Sc. 0 id. Chart. 177 3 apud 

ilkins, . An AK. . Mat. Par. fol. 288 
Theſe Clauſes are —.— MF I.'s Inſpeximus of = 
Charter of Hen, III. but were notwithſtanding obſerved 
Without Inter miſſion. | 


* 
134 An Introduction to the 
Time of his Predeceſſors (z). This 
Declaration or Conceſſion, which im- 
mediately reſpected the King and his 
Tenants only, was equitably extend- 
ed to all meſne Lords and their Te- 
nants, ſo as to oblige them likewiſe 
to pay and accept Eſcuage at the Rate 
aſſeſſed (a). 0 
Etſcuage, thus to be aſſeſſed, being 
now the only Penalty for Defect of 
Service, many Lords by Agreement 
between them and their Tenants fixed 
this uncertain Eſcuage to a certain 
Sum, that ſhould be paid, as oſten 
as Eſcuage ſhould be granted, with- 


Out 


(2) Scutagium de cætero capiatur ficut capi tempore 
gis Henrici avi noftri conſuevit, (Vid. Char. Johan- 
nis ibid.) This Clauſe cannot be underſtood as it ſtands 
in this Charter to direct, or relate to, the Manner of af- 
ſefling Eſcuage, that being ſettled by a former Clauſe ; 
but it muſt be underſtood to eſtabliſh Eſcuage as 2 
Commutation for Service, that being the Senſe in which 
it was firſt (as it is ſaid) taken in the Time of Hen. II. 
But ſtill this Clauſe, as it ſtands in Mag. Charta Hen. III. 
Cap. 37. (the ſeveral Clauſes of King John's Charter te- 
lating to the Impoſition and Aſſeſſment of Eſcuage being 
omitted) might poſſibly be underſtood, not only to eſta- 
bliſh Eſcuage as a Satisfaction for Service, but to direct 
likewiſe the Manner of aſſeſſing it agreeably to the Char- 
ter of King Fobn. 
(a) Lit. Se, 100, 101. 
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Law of Tenares. 135 
out e to the Rate that ſhould be 
fixed or aſſeſſed by Parliament: E, 
cuage thus aſcertained was called E/- 
euage certain, and becauſe it did in 
Effect diſcharge the Tenant from all 
military Service, the Perſons, who 
held by ſuch Eſcuage, were looked 
upon as Socage Tenants, and were 


no longer eltccnied as Tenants by 
"Kaigbs-Service rl 


X | (b) Lit. Set. 98, 120. » Tad: Baca. 
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AVING thus imperfectly ſet 
1 forth the Nature of Fzups, and 
ſhewn how Tenures, and the Conſe- 
rok .of Tenure were probably e- 
ſtab iſhed in England; 1 {hall now 
endeavour to ,ſhew, that, though our 
Doctrine of Tenures may not exactly 
tally with any particular Syſtem of 
Fzups, they are nevertheleſs of a Feu- 
dal Nature, as well as Original; for 
though there may be many Particu- 
larities in our Law of Tenures, that 
can hardly be accounted for upon 
ſtrict Feudal Principles ; yet they will 
in no Degree affect the Truth of this 
Propoſition, if it be conſidered, that 
the Feudal Policy did not at once 
prevail in the ſeveral Parts of Europe, 
by a conquering Power, or in a legiſ- 
htive uniform Manner, but that it 
obtaining as a mere Policy, and as 
ſuch, gradually ſpreading itſelf * 

9 the 


Sg 82 54 


Law of Temttres 1 37 
the Weſtern Parts of the World (a), 
was variouſly received, every Nation 
ſo modelling it, 'as to preſerve its 


principa il Aim, and at the fame Time 
to 2 it Conform as far as poſſible 


with tlie Notions of Government and 
Conditions of Property entertained 
and eſtabliſhed in each Country (b), 
antecedent to its Reception of f uch 
Policy. 

To come thereſbre to che Buſineſs 
of this Chapter, it is to be obſerved, 
that it is ſo abſolute a Maxim or Prin- 
ciple of the Law of Tenures, that all 
the Lands in Eng land are holden ei- 
ther mediately or immediately of 


| the 


(77s 


100 Jo boc feudorum non fimal nec una „ Tempere Gen- 
uropeis Maas. 2 his, ſerius, lis citius ſemſn 
calvin, & radices undiquague cepit agere, Crag * 
eud. 29 | 
ug (feuda ſeiÞt) ab iiſdem Longobar 7 an ali Marin 
\ 1 — oh eadem apud pleraſque 1 8 alias . 2 


8 rtem 3 Jongulas uris ctwa feciont. Grot- 
rol, Hi 

(b) Jus Pe, £ Beall u artes ot 7 
3 . Y role, © 2 od. , ant; 
t & _ Obſervationibus  diverſis quaſs me 
Crag. de Jur. feud. 5 217. Dubium non eft Gentes diver- 
ſas recipiendo pedrtentim ruda, Jura quoque ſpocialia 


_ circa eadem conflituiſſe, Stryk. Exam. Jur. Feud. 
Cap, 1. Q.5. 
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to ſet them free from Ts 


bould grant 
Lands thin "referving: any .particu- 


lar Service or Tenure, or if be ſhould 
in ex preſs Words declare, that his Pa- 
aeg e. have ſuch ang} Auch 


Fe 


and 11 7 Patentee ſhould - ni” 
(before the. Stat. - 12 Car. 2. Cag. 24.) 
have held of him in Capite by Knight- 
Service. (d); for as a Tenure was ne- 
, and the Tenure in ſuch Caſe 


uncer tain 


> 1 : — 


1 9 W to che . Cole, all the Lands 
Tenements in England in the Hands of Subjects are 
holden mediately . or immediately of the King: For in the 
Law of En land we have not properly Allodium, that is, 
ary. SubjeR's Land that is not holden, 1 I/ 1, 65. 1 bf 
ore Comm. Treat. of Gav. 126. 
(d) Of ſuch Neceſſity is the, Reſervation of 4 Tenute 


—that altho* the King ſhould grant'Lard without 
any Referyation of Tenure, or by expreſs Words abfqut. 


aliguo inde yeddendo, yet the Law would create a Tenure i 
Copite (Cafe. of Fenures upon the if Com. of defedtive 
Tit. 196:} by Knight-Service, 6 _ 6, 9 1 . 
Nd. Bro. Tit. Tenurer, 3. 52 


o 


the King (c), that even the King 
himfelt cannot give Lands in ſo ab- 
ſolute and unconditional.” Manner, a 


re: And 
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uncertain, the Law created ſuch a Tenure 
as was moſt agreeable to the Policy and 
Deſign of Tenure, and ſuch as came 
neareſt to the Nature of a proper Fzup, 
upon the Feudal Preſumption, that e- 
very-FzuD was a proper FeuD (e), that 
did not appear ex verbis Inveſtituræ to 
be otherwiſe (f): beſides, a Tenure of 
ſome ſort or other is ſo neceſſary, 
that it cannot be releaſed; and therefore 
if the King releaſe the Services to his 
Tenant, it will not extinguiſh the Te- 
nure; but the Tenant: ſhall notwith- 
ſtanding hold by Fealty, which is (ſays 
che Lord Cole), an Incident inſeparable, 
i. e. eſſential) to every Tenure (g), and 
e which cannot therefore be releaſ- 
1899 f 


n This 
re To | : 7 

be (e) Vid. Sup. p 36 | | 

15 {f) Thus in Scotland all Lands are preſumed to hold 


ard, except another Holding be expreſſed, & ſervitium 
debitum & Conſuetum is interpreted to be Wardbolding, which 
the propereſt Holding, and in the Scotch Diviſion of Hold- 
ing anſwers to our Tenure by Knight-Service. . Vid Sir Gee. 
Matkenzie's Inſ. 107, 18. | 72 
{g) 9 Rep. 123. Caſe of Tenures, &c. 196. 
13 Fidalitas remitti nen poteſf. Zaſius in uſus Feud, 122, 
ſup. p. 35. „ %% tha, 
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* 
* 


This Fundamental Principle, 
all the Lands in England are holden, 
is ſingly a Proof, that our Lands thus 
held are either Feups, or of a Nature 
very like them; ſince (as Mr. Selden 
ſays) veluti Bereficia ſeu Feu da cliente- 
lam alicujus Domini merito ac planiſ 
ime aut 1 en aut b ee de. 
beant (i). 

Lands thus held we 0 Tenure 
(k), which are principally and gene- 
rally divided according to their Sei- 
vices, (whether Military or Predial, 
certain or uncertain) into Tenures by 
Kuig bt-Service, and in Sacage 
I. Tenures by Knig be- Ser vice dif- 
| fered: very little from proper Fun; 
for they were purely Military, and 
genuine Effects of the Feudal Eſtabliſh: 
ment in England. The Services were 
occaſional, tho' not altogether :uncer- 
10 as in ad Fzups wo they be- 


0 


- mal ; 


Ty ya Notes ad Eadmer. 203. 
(k) Tenure. oft la maniere par 
Ba. des» Seigneurs, Cultum: de 


10 Vid. ſup. p. 28. 


2 K les tenements 5, 
orm. Cap. 28. fd. 


# 


that 


1 


» 


ing with us reſtrained, as in Mor man- 
ay, to. 40 Days (m). But. the Tenure 
- tſelf - was in 1 . other Reſpects to 
be conſidered as a proper Fxup; for 


nation (n), was transferred by Livery 
or Inveſtiture, and perfected by Ho- 
mage or ÞFealty (o): It was ſubject to 
Relief, Aid; and Eſcheat, to Ward- 
Hip and Marriage, and to almoſt all 
e- (the Conditions and Reſtrictions of a 
1 __ Original Fruvd. 
l, Theſe Tenures by Knight: Service 
by are now aboliſhed by the Stat. 1 2 Car. 
| 2. Cap. 24. and turned into common 
Socage; ſo that I ſhall not diſtinct- 
ly conſider the ſeveral. Properties, 


1055 Vid. Conſuetud. Norman, Tit. de Exercitu Ducis, 
Cap, 25. & Lit. Se. 5 | 
[n) Vid. 1 Inf. . a 
(o) Whatſoever Difference there was anciently in our 
Law between Homage and Fealty, (Vid. Sup. p. 56, 67. 
in Marg.) they are now ſo blende together, that they 
are in Effect with us, as in other Countries, but one and 
the ſame Engagement. Vid. Le Stat. de Homagio 17 
Edw, II. Lit. Sed. 85. 145 de jure Feud. 222. Cuftum, 
de Nerm. Cap. 29. fol 48. b. Bacon Hiſt. of Eng. Gov. 


290, 201, 
. ed 


it was created by pure Words of Do- 


nn and Direrſities of Tenure treat- 


142 Anrtntroduftion to the 


ed of by our Engliſh Lawyers under 
this Head, but hall barely © inquire, 
how far our Tenures in Socage may be 
ſuppoſed, even at this Day, to retain 
the Nature of Feups. _ 
Tenures in Socage (p) are Holdings 
by. any certain conventional Services, 
that are not Military (q), the Word 
Socage being according to Mr. Som- 
ner (r), derived of the Saxon Word 
Soc, which, imported a Liberty, Pri- 
vilege or Immunity, and Ac1vun, 
which was, according to the Lord Cole 
(O, a legal Termination parting 
Service or Duty. 
The Privilege or e (ſays 
Mr. Sommer) imported by Soc con- 
ſiſted in a Freedom from all mili- 
tary and uncertain Services, where- 
unto AG fun being added, which 
5 | ſignified 
agg. N 0 Mt Fry — = G [Term 8 + gh 
uſed in any elder Record. Treat. of Gav. 243- 
(ꝗ) Tenure en Soccage «ft lou le tenant tient de ſon Seig- 


nior ſon Tenement per certain Service pur touts maners de 


15 vices iffintque tes Aru ne ſont pas Services de rng 
it. Sect. 117. 


(r) Treat of Gav. 1 141. 
(1) x Inſt. 86. a. 35 a 


4 


: 1 ö a 
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ſignified the Agenda, the Service or 
Duty to be returned for that Privi- 
lege, it comes forth Socagium in La- 


tin, Svcage in Engliſh; and he thinks 
that this Term cannot, according to - 
the Opinion of our common Lawyers, 
(t) be derived from the Word Soca, 
and ſo be underſtood to import 
8 ERVITIUM Soc, that Senſe be- 


ing (as he ſays) too narrow to take in 
all the Services of the ſeveral Eſtates, 


that are held by Socage Tenure: But 


as Littleton (u) obviates this Objecti- 


on by declaring. that this Tenure, which 
had its Denomination from its moſt 
ancient and uſual Service, may well 
Tetain the ſame Name, notwithſtand- 
ing the Service of the Plough be'now 
changed into many other Kinds of 
Service: I muſt confeſs, that, though 
the Conjecture of Mr. Somner be 
very Ingenious, and though Brit- 
tons Deſcription of Socage Te- 

1 nure 


(t) Vid. Lit. Sect. 119. Fleta L. 3. Cap. 16. Sect. 3. 
(u) Sect. 119. Vid. 1 Inſ. 86. b. Ernie ce Jur. Feud, 
65. 


* 


" 
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nure () ſeems to countenance it; yet 
1 am inclined to prefer the general O- 
pinion of our common Lawyers, I. 
Becauſe our Diviſion of Tenures into 
Knight-Service and Socage, conſider- 
ing Socage as a Tenure per Servitiun 
Socæ, directly anſwers the Norman Di- 
viſion of Tenures into Fiefs de Haubert 
(x) and Fiefs de Roturiere, that is 


according 


(w) Sokemanries ſount Terres & Tenements, que ne ſount 
mye tenus par Fee de Chivaller ne par graunds Serjaunties, ne 
par petits, mes par ſimples Services, ficome Terres Enfranche 
-& nous ou par nos predeceſſuurs d'nos aunciennes Demeynts. 
Brit. cap. 66, Sect. 438. 

(x) Hence a Tenant by Knight-Service is deſcribed in the 
old Cuſtomer of Kent, as one gui tiene per fee de Hawberke, 
Lamb. Peramb. of Kent, 646. 1 

Mr. Leyſeau gives a very rational Account of the De- 
nomination of this  Fref,, which, becauſe it ſhews in ſome 
Meaſure the Analogy between this and our £Znglib 
Knight's Fee, I ſhall give the Reader in his own Words, 
wiz. Les Seigneurs des Barannies—— ſe ſont appellez Hauts 
Barons, ou hauts Bers; car il eſt bien certain que Ber 
Baron eſi meſme chiſe=——— Et Hlautber & Hautbarm 
font confondus comme Synonimes, & de la ſans doute Origi- 
naire ment a ęſtre dit le fief de Hautbert=—— Mais pour ce qui 
le Haut Ber ou Seigneur de fief de Hautbert eftoit tenu ſervir 
le Roy en guerre avec Armes pleines & conſequemment 
avec Parme du Corps, qui efloit lors la cotte de Mailles, dt 
la eft venu que ceſl arme a efle appellee Hauber ou Hauber- 
geon, dont a ſucceſſion de temps eft advenu, que le fief de 
Hauber a efle pris pour toute eſpece de fief,, dont le Seigneur 
eft tenu ſervir le Roy avece Hauber ou Haubergeon. The- 
ſeau Traite des Seigneuries 156, 157. Vid, Seld, Notes on 
his Jan. 119. * | 


4 
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according to Mr. Somner's own Tranſ- 4 
lation, the Gentleman's and the Hu 
bandman's, or Ploughman's Fee (y)); 
and 2. Becauſe in this Senſe the Te- 
nure in Socage is like the Tenure by 
Knight-Service, the other Branch of 
Tenures, ſimply denominated from 
the Name or Nature of the Service, 8 
anciently reſerved upon ſuch Tenure. 
But be this as it will, all our En- 
liſh Fees or Holdings, whether they. be 
Frank or Emphiteuticary, Burgagè or 
Gavelkind, (though Burgage and 
Ge 8 many Qvualities dif- 
ferent from Common Socage) do now 
fall under the Notion o Socage Te- 
nures, which, though they vary in 
Point of Service, Succeſſion, and the 
like, as improper Fxups (z), do ne- 
vertheleſs retain the Nature of Frups; 
laaſmuch as they are held of ſome 


N 3 adde L240. 


I 


1 Treat. of Gat 6 « 8. va Lamb. ber 
amb. of den, _ 3b, 40 5 
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Lord or Superior by Fealty, (a), and 
uſually by ſome other certain Service. 
or Acknowledgment; and inaſmuch 


as they yield or. ray Relief (b), and 
may eſcheat. 


0 Our 


(a) Holy was as neceſſarily incident to every Tnure, 
25 to every Feud; (Vid. Sup. p. 35.) and therefore if the 
King granted Lands tenend per der vitium untus roſe . 
Panty, pro omnibis' & omnimodis aliis Servitiis ; yet 
Feally, tha” Politick Bond of Tenure, tho" looked upon as 
| a Service, ſhould be ſuppoſed contrary to ſuch Grant ; 
( Rep. 6, 7.) for  Fealty could not with us, more than 
by the Law of Feuds, be diſcharged. or diſpenſed with, 
becauſe. it was the Vinculum Commune, or. Cement of 
the whole Feudal Policy; and, though it was ſworn to the 
Lord, virtually extended to the whole Community ; the 
Lord therefore was to ſee that his Feudatary did his Feal- 
ty, that is to fay, that he contributed, according to his 
Fealh, or feudal Engagement, to the Maintenance and 
the Security of the Society, formed and united together by 
a Military or Feuda] Policy. And this was anciently one 
of the main Articles of Inquiry in the Lord's Court, called 
at this Day a Court-Baren; in which the Lord was wont, 
not only to receive the Fealty of his Tenants, but to inquire- 
of, and inforce the Obſervance of it; not merely as it 
reſpected his particular Intereſt, but as it tended to the 
Defence and Security of the Publick. (Vid. LL. Will. I. 
Cap. 59.) And the Lord in Conſequence. of ſuch Fealty 
done to him, and of the Power he had, and the Obligation 
he was under to inforce it, ſeems to have been anciently ac- 
countable to the Publick _ the Behaviour of his Tenant, 
(Vid. Leg. Hen. I. Cap. 8, 41.) until it was expreſly de- 
Clared by the 26th Law of Henry, TI; that he ſhould not be 
accountable for the Misbehaviour of his Man or Tenant 3 


Si Homo ſuus misfaciat fine poſſe vel velle ſuo, maxine,f | 


n deinceps ad eum redeat. 


(b) Vid. Sup. p. & ibid. in Marg. 


» lk \ 620] — Lat, 
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Our Lawyers divide theſe Tenures, 
according to their Duration, or what 
they cal the Quantity of "Eſtate, into 
Eſtates in Fee, for Lie, for Tears, 
and at Will; but I ſhall divide them 
into Eſtates: in Fes and ft Life only, 
this Diviſion being large enough for 
my Purpole;- -/ 
I. Eſtates in Fes ate Ather Fees Si m- 
ple, or Fees Tail. A Fee Simple, tho 
it be, according to Littleton; Heredi. 
tat pura (e), yet is not ſo called, be- 
cauſe it imports an Eſtate purely Al- 
Jodial, or fre from all Tenure; but 
is ſo called in- Oppoſition - to Fees 
Conditional dak Common Law, and 
Fues Jail ſince the Statute Weſim. 2. 


de Donis; as importing a ſimple Inhe- 
ritance clear of any Condition, Li- 
mitation, or Reſtriction (d) to any 


| ah Heirs,: and; deſcendible to 
2 N K 4 the 


uſed Lit Set. + 

(d) Thus — ONES Lord Cote (1 be. I. 1 the 
Word Simple properly. excludeth both Conditions and 
- Limitations, that defeat or abridge the Fee. And according 
to Fleta, Simplex Donatio & pura eft, ubi nulla gdjetta ęſt 
Conditio neque modus, Fleta, Lib, 3. Cap. 8. 
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the. Heirs General, whether Male or 


Female, Lineal or Collateral; for it 
having been for many Ages a, fixed 
and undeniable, Principle or; Axiom 
of the Law of Tenuret, that all the 
Lands in England are holden, our 
Engliſh Lawyers very rarely (of late 
Vears eſpecially) uſe the Word Fee 
in Contradiſtinction to Allodium, to 
denote the Tenure and Quality: of a- 
ny Man's Eſtate; but generally uſe it 
imply to expreſs the Continuance or 
Quantity of Eſtate; and this is clear · 
ly the Senſe and Import af it in the 
Form of Pleading ani Inheritance in 
the King, via. Rex ſeiſitus fuit in 
Dominica ſug ut de Feodo, where the 
Word Feodum cannot poſſibly import 


a Tenure (e); Nor cant (as Sir Henry 


Spelman ſuppoſes H, contrary to the 
original and proper Senſe of the 
343 A 21 Mord) 


fe) For the King cannot be ſaid to beia' Tenant, be- 


cauſe a Tenant holdeth of ſome Superior; and the King bath 
no Superior but God. 1 nf. 1. ö. Caſt vf Tenures, 193, 
| 4" IBF; EL! * 


194. i 3 * 
(.) Treat. of Feuds, fol. 6. 
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Word) import Direttum Dose; 3 
but muſt be underſtood, without Re- 
gard to the Dingadum Propriety' or 
Tenure, ſimply to denote an Tnheri- 
tance (g. Y 

<:8ir- Thomas Sees h), 'Cowel 
©, and others therefore miſa 
hending the Senſe, in which Lit- 
tleton ſays, that Frodum e Idem 


quod Hæredi tas mere pura, 


charge him witly |a>new: and abſurd: 
Notion: of: a Fee:z whereas if he be 
tightly noc it is plain that 
he doth-not-uſe the Word Fez in an 
improper or batbarousgiibut ine par- 
tial Senſe only; for tice thoſe Dunas 
ori Bensficia, which we now tall-Feode; 
were not ſo called) till they became 
Hereditary (c), he Word | Feodun, as 
a: 'F erm, oct not only Beneficium, 

but 


Fee, i in our: legal Nn lich the Nl 
ny . NORGE Shaper the l belongs: t to us, 
eirs, in f_the Owner. is ſaid to be 
775 in Fre, and in this Sent e King is ſaid to be /aiſed 
in Fee. 
(h) Smith de Rep. Ang. 283, 28 
(i) Cowel Int. JT ables Fee. . 
(k) Vid. dup. Pe I9, | 
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but Beneficium & Hereditatem (|), and 
is ſo to be underſtood in the Formu- 
la of Pleading a Subject's Title to an 
Inheritance in Dominico ſuo ut de 
Feodo, where the Word Feodum im- 
ports as well Beneficium as Heredita- 
tem : 80 that though, when Fgvos 
were fully eſtabliſhed, and there re- 
mained no Allodial Property in Eng- 
land, Littleton uſed the Word Tee in 
4; partial Senſe only to denote tlie 
33 of Eſtate, and not the Qua- 
lity or Conditions of Tenure ; yet it 
is net to be imagined that he. did it 
ignorantly. z unleis we can ſuppoſe 
chat he aw cg of the Ground 
of Tenures, or of; — Who 
had. gone before him, and had ↄex- 
eh ang that Fes dum did ikewile 
A it 0 ert n 
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(I) Abqui . Feudum  duplici_ rqtione acceptum out, 
9325 qua huis tentt” e id ex 2 1 rauſſ 
Wo & Heredibus Ns „ qua irs Xa 1. ion 25 
litum vrt ve gut. -OW. f. „2. Lit. 2 
Bect. 8. 245 Fon Ans "ot 8 1 ; 
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import Lands holden of another by 
Service (m). | 

In conveying or Aa San theſe 
Fees or Eſtates in Fee, though they 
are now, - contrary to the Original 
Purity of proper Feups, become ven- 
dible, the ancient Form of Donation 
is ſtill preſerved ;' and a Feoffment, 
whether. conſtituting or transferring. a 
Fief or Fee, retains. even at this, Day 
the Form of a Gift (n): It is —— 
ed and notified by the ſame; Solem- 
nity. of Livery. and Seiſin, or Inveſti- 
u. as a pure Feudal Donation — 


„ 


E: 5 TS Bd Ea © 
(m) Thus | ar who wrote e * ulla 
ſays, that Feodum eſt id quod quis tenet ex  quactmque' ta 
fa ibi & heredibus ſuis Item dicitur Feodum a+ 
lio modo ejus gui alium feolfut, & uod quis tenet ab ali 
ut fi fit qui dicat talis tenet de me tot Feoda per Seovitival 
militare. Bact. Lib. 4. fol. 236, b. Fleta (Lib. 5. 
Cap. 5. Sect. 27.) gives us in Bra#on's Words, t the ſame 
pes. Senſe of 5 Word. Frodum, which is expreſly agreed 
by the Lord Coke, 1. Inf. 1. b. 4 Inf. 202. and was well 
underſtood by Linton, as appears from his frequent Mention 
of Knight's Fees, i. e. of Fees holden by Knight Service 
Vid. Lit. Set. 95, 102, 112, 113, &c. 
(n) For DO is the apteſt Word of Feoffment. 1 bs. 
* re Feoffment is called Domatio, Tbid. & Flea. 
ib. 3 | 
(o) Vid! Flew, Lib, 3 Cap. 15. egg N Bradt Lib, 
2, „ I. — 


15 An Introdluc lion to the 
and is ſtill directed and 
the ſame Rules; inſomuch that the 


Prineipal Rule, relating to the Extent 
and Effet of a Feudal Donation, Te- 


governed by 


nor E Obſervandis (p), is in other 
Words become a Maxim of our Law 
ati to Feoffments, Modus Le- 
gem dat Donationi. In Feoffments 
too, as in pure Feudal Donations, the 
Giver or Superior, from Whom the 
Fi of or Fee moves, muſt expreſly li- 
mit and declare the Continuance or 
Quantity of the Eſtate he means to 
ebnfer, or elſe the -Feoffee or Donee 
fall have an Eſtate for Life only 
q); for Feoffments are ſtill fo far to be 
chüdered as Gifts, that they are not 
to be extended beyond he expreſs 

imitation or . manifeſt Intention of 
the Feoffor (r); and therefore as the 
e Abilities and Services of the 


F. e 


e. Vid. 855 p. 
(q) L Inſ. 42. a. 8 Wel 8 SOT 
(1 r) Feodum ex ſua Natura eff ſpecies quedam Danationis, 


nun est ut\omines Donationts fint firicti juris,' ne Quis 


Plus donaſſe præſumatur quam in Donations erpreſtrit. (Crag, 
de j 20 feud. 50. Vid. Sup. p. 
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ente v were Originally ſuppoſed to be 


the immediate or principal Induce- 


ments to the Feoffment, the  Feoffee's 
Eſtate in the Fee ſhould ſubſiſt no 
longer than his Life; unleſs. the Feof- 
tor, by an expreſs Provifion-i in the.Crea- 
tion or Conſtitution of the Fee, gave it 
a longer Continuance. 

Feoffments had likewiſe anciently, 
(that is to ſay) before the Statute 
Quia EmPptores Terrarum, almoſt all 
the Conſequences of pure Feudal Do- 
nations; for they without any Words 
of Reſervation, created a Tenure be- 
tween the Feoffor and the Feoffee, 
and the Feoffor was, in Conſequence 
of his own Gift (I on Account of the 


Services he receiv d, or was ſuppos d to 


receive from his Fenster, bound to war- 
rant (t), and defend his Seiſin or Poſ- 
ſeſſion; and if he could not maintain 
it, was obliged to make him Satisfac- 
| tion 

'O Vid. Statut. de Bigamis, 4 Edw. I. Cap. 6. 1 Inf 


884. a. 4 Rep. 81. 
(t) Marrantixare nihil aliud eft quam Paſſidentem 40. 


fendere. Fleta, Lib. 5. Cap. 15. Brat. Lib. 3. Cap. 16. 


dect. 10. 
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tion by rendering to the Value of the 

Fee, if it was evicted (u). | 
Although this might ſuffice to con- 


vince the Reader that our preſent Te- 


nures are altogether Feudal, yet I 
ſhall conſider ſome of the moſt anci- 
ent Qualities of Tenure, as that our 
Eftates were not alienable, teſtamen- 
tary, and the like, and ſhall ſubmit 
them'as farther Fvidences of the Feu- 
dal Nature of Tenure. 

T. It is very certain that our Fees 


or "Eſtates could not at Common 


Law be aliened without the Licence 


and Conſent of 'the Lord (w), and 


| that 


(u) Vid. Sup. p. 38, 29. Glanv. Lib. 9. Cap. 4. 

f wy Vid. 2 Tra. of Feuds, Dr: "Ga, Treat, of 

Gav. 8, 9. Bacon Hiſt. of the Eng. Gov. 274. 
The true Reaſon is given by Plowden / Arguendo Me. 
172.) viz.' Quia les Confidences del Tenure (cet) le Ho- 


mage, Fealty, Service, i Sc. fueront mutualment appro- 
priate al Perſon del Roy & le Timant per le Original done, 


1ſfintque il ne puiſſoit eſteyer ove reaſon de eux transferrer ou 


ſeverer ſans gree, &c. 


"It is ſaid indeed, Bro. Tit. Alienation 10. that a Te- 


nant holding even of the King poet alyener devant An. 


20. H. III. cy. frankment ſans lycence que auter Home poet 


is - 


Reader, upon what is ſuggeſted in the Text concerning that 


The 


But whether this Opinion be not grounded upon a 
- miſtaken Senſe of Magna Charta, Cap. 32. is leſt to the 


P 8 — 
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ſes, that, tho? a Tenant could not at 
'a Part to hold of the Lord, becauſe the Lord's Seigniory 
was intire, yet the Tenant might have made a Feoffment 


— * - Lis. k% » \ 
we n * 
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that this Reſtraint of Alienation was 
a Feudal Quality of Tenure is hardly 
to be doubted (x), ſince it is not o- 


therwiſe to be accounted for (y): 


But though Tenants in general could 
not de jure alien or transfer the 


Tenure itſelf, yet the Tenants of 


Common Lords might give Pare 


of their Lands (z) to hold of them- 
elf Loreen ſelves 


The Lord Coke (1 Inf. 43. 2 Inf. os 66, 501.) ſuppo- 


mmon Law alien 


of the M hole to hold of the Lord, becauſe there no Pre- 
judice enſued, Oc. but this Suppoſition is ſo contrary to 
the feudal Notions of Alienation, (Sup. p. 29.) and ſo 


inconſiſtent with any reaſonable Conſtruction of the Statute 


uia Emptores Terrarum, that it is not to be credited. 


Vid. Glanvil, Lib. 17. Cap. 1. Bacon Hiſt. of Eng. Gov. 


374. 

(x) Vid. Sup. p. 29, 30. 

(y) Eſpecially if we may ſuppoſe the Saxon Bocland 
and Thaneland to have been alienable, as we are aſſured 
by Mr. Sommer they were. Vid. Somn. Treat. Gav. 87, 88, 


89. Spelm. Treat. of Feuds, 21. 
(2) Poteſt quilibet Liber Homo terram habens Quan- 


dam partem terre ſuæ cum filia ſua, vel cum alia quali- 
bet muliere, dare in Maritagium Quilibet etiam 
cuicungue voluerit poteſt dare ' quandam partem ſui liberi 
tenementi in remunerationem ſervitii ſui, vel Loco reli- 
gioſo in Eleemoſynan Licet autem ita generaliter 
cuilibet de terra ſua rationabilem partem pro ſua volun- 
tate cuicunque voluerit libere in vita ſua donare, c. 
Glanv. Lib. 7. Cap. 1. But in all theſe Caſes the * 


0 


= > 


\ * 
. t * 
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ſelves (a) and did, in Fact oſten diſ- 
e A5 the e K 10 which, 
0 gon rut „ b. tboug! 


beld * "the Done nor. 83 atem l 4 
e one BY vi be fieut ratimiabiliter fuse 
Te wy, bus fore, ſunt & heredibus furs Warrantizare, 
anv. Li | 
4: (a}*Fhis 1 between Alienation to hold of the 
: next or ſuperior Lord, and @ Gift or Feoffment to hold of 
the Tenant himſelf, anſwers the feudal Diſtinction between 
_ Alienation' and Subin/eudation > For though; Subinſeuda- 
tion (by which a new inferior Feud was carved out of the 
old, the old one ſtill ſubſiſting) was allowed by the feu- 
dal Law; yet Alienation (by which the original Feud it- 
ſelf - was transferred, and a new Feudatary ſubſtituted in 
the Place of the od) was not. (Vid. Feud. Lib. 2. Tit, 
26. Sed. N 34+ Sect, 2, 3. Tit. 108. Crag. de jur, 
Feud. 343: Schilt. _ am. ad. Cod. j Jur. Alaman. Cap. 30. 
try. Exam. j Jur. Feud. Cap. 19. A. 23, 24. Zeuch 
Deſcrip. jur, temp. LI, 12 Sell, it. of Hen. $72.) The 
* Alienation therefore here faid to be unlawful muſt be un- 
derſtood of Alienation to zhold. of the ſuperior Lord, as it 
is oppoſed. to ſubiofeudatian, i. e. a Feoffment by che Te- 
"nant to hold of himſelf. 
(b) That a Fenant might in Henry 1I.'s Time under 
ſome Circumſtances, have given the whole Land, appean 
from Glanvil. (Lib. 7. Cap. 1. p. 46. a.) viz, Si (1 
ſcil't qui terram ſuam donate voluerit) nullum Hæreden 
flium vel - filiam ex corpore ſuo procreauerit, poterat er 
gueſtu ſuv cuicungue voluerit guandam partem donare ſive 
totum que/tum (in vita ſua) hereditabiliter Sin auten 
& Heareditatem & Qu õſtum habuerit, tunc indiſtincte verun 
eft quod poterit de guæſtu ſuo quantamlibet partem frye totun 
cuicungue voluerit donare ad remanentiam, de hereditatt 
vero ſua; nibilominus dare poteſt, ſecundum quod Predidtus 
et, dum eilt rationabiliter hoc fecerit. 
Emptiones vel Deinceps Acquiſitiones ſuas det, cui 2 
veljt. Si Pacland habeat quam ei Parentes dede- 


Tunt, non mittat cam extra Cognationem ſuam. . LH . 
Cap. 70. 


totum 
ii tat. 
iclun 


magii 
dede- 
H. L 
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though they could not force a new 


Tenant upon the Lord (e), yet they 


put him to ſome Inconveniencies (d). 
This Practice (e) therefore was re- 


ſtrained by Magna Charta, Cap. 32. 


Nullus Liber Homo det (f) de cætero 
| ö amplius 


(e) Vid. Bacon Hiſt. of the Engl. Gov. 274. 

(d) As Loſs of Wardfhip, Marriage, Eſcheat and the 
like. See the Preamble to the Stat. Quia Emp, Terr. 
18 Ediw. I. 

(e) That this was the Practice reſtrained by this Law 
appears from Stanford, who ſays, that this Statute is but a 
Confirmation of the Common Law, as it doth appear by 
that (ſays he) that is written in Glanvil, for ſo one that 
held by Knigbt- Service, if he might have been ſuffered to 
alien the greateſt Part of his Land, he would have aliened 
the ſame peradventure to hold of him but in Sacage, or 
by ſome ſmall Rent, and then having ſo little a Livelihood 
left to himſelf, how had he been then able to have done the 
Service of a Knight, or a Man of War? or what ſhould his 
Lord have had in Ward to have found one to have done the 
Service? Surely little or nothing ; whereby the Strength of 
the Realm might have much decayed : Therefore it was a 
reaſonable Law to reſtrain him, as me ſeemeth, &c. Stanfe 
de Prerog. Regis 28. 4. Fg 

The Author of the Mirror, I confeſs, takes the Re- 
ſtraint of this Law in another Senſe, ſaying, that Le Point 
de la grand Charter que defend que nul alien ſa terre en 
prejudice del Seignior del fief eft enterpretable en ceſt manner; 
Dre nul tenant ne alien le fiew ſon Seignior ſans ſon aſſent, 
oug tenir en chief de Seignior ſans encreaſe del novel ſervice. 
Mir. Cap. 5. Sect. 2. p. 316. 

(f) The Word DO, as uſed in this Charter, in Glanvil, 
(ut ſup. p. 15 5. note 2.) and, in all Feoffments between com- 
mon Perſons, was plainly, before the Stat. Quia Emptores 
LOT; L Terrarum, 


1.58: An Introduction to the 


amplius alicui quam ut de reſiduo ter- 
re paſſit. ſufficienter ſeri Domino Feodi 
ſervitium ei debitum (g). The Words 
de catero do not (as I _ it) ſuppoſe 
that the Tenant might before have 
lawfully aliened or given the Mole of 
his Land to hold of himſelf ; becauſe 
then this Chapter, prohibiting it for 
the Future,” would have been a Re- 
ſtraint upon the Tenant's Liberty at 
Common Law : But they plainly ſup- 
poſe. ſuch Gifts or Alienations un- 
lawful; which are therefore reſtrain- 
ed meerly in Confirmation of the 
Common Law. And it is obſervable 
that, though this Chapter of Magna 
Charta allows the Tenants of Com- 
mon Lords the Liberty they claimed, 
of giving a reaſonable Part of their 
Lands to hold of themſelves ; yet it. 


„ 


. a Word of Subinfeudation; - the Law before that 
Statute (without any Words of Reſervation) creating a Te- 


nure between the Donor and the Donee, or Feoffor and 
Feoffee, as now called. 


(g) The Words de reſidus Terre & feodi Servitium 
plainly diſtinguiſh between the Land the Fee; in- 
aſmuch as the Reſidue. of the Land was to anſwer the Ser · 
ene W | 


was 
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was not underſtood to allow the King's 
Tenants the like Liberty of giving or 
diſpoſing any of their Land to hold 
of themſelves (h). ö 

La * Hitherto 


(h) The Lord Cote (2 Inſ. 65.) ſays, that the Tenant 
of a common Perſon might, before this Chapter of Mag- 
na Charta, have made a Feoffment of Parcel of his Te- 
nancy, to hold of himſelf: But that it was doubted in the 
King's Caſe, whether his Tenant might or no . 
And if it was a doubt before, it muſt remain ſo notwith- 
ſtanding this Law, which is meerly reſtrictive, and not 
enabling : But when or upon what Ground this Doubt 
or Difference was firſt made, he does not ſay, nor is it to 
be conceived ; fince it is clear that Subinfeudations were 
warranted by the Feudal Law, (ut ſup. p. 156. note a.) and 
that they were an original and neceſſary Branch of the 
feudal Policy itſelf, (Vid. Sup. p. 7, 8.) and tho' ſome Mo- 
dern Feuditts ſeem to countenance this Difference; (Vid. 
Stry. Exam. jur. feud. Cap. 19. Q. 26. Schilt. Com. ad 


Cod. jur. Alaman. Cap. 49.) yet it ſeems to be rather a Lo- 


cal, than a general feudal IiſtinQion ; and therefore it is 
Matter of Inquiry, when it was firſt ſtarted in England : 
For though the Lord Coke ſays, that it was a Doubt be- 
fore Magna Charta; yet it is not to be imagined that it 
was always a Doubt, becauſe the many ſubordinate Te- 
nures and Manors ſubſiſting at this Day, are ſo many E- 
vidences that it was not: And that it was not doubted 


until the Time of Henry III. is highly probable from the 


Stat. 34 Edw. III. Cap. 15. which makes good all ſuch 


Alienations made by People who held of the King's 
' Great Grandfather, or of other Kings before him, expreſly 


- ſaving his Prerogative of the Time of his Grandfather, Fa- 
tber, and of his own Time. 


# 


. This Saving of the King's Prerogative from the Time 


of Henry III. and not. of the Times before him, muſt 
appear ſomewhat extraordinary, unleſs ſuch Alienations 
were ficſt queſtioned in his Time; and if ſo, the 


Saving 
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HFitherto the Doctrine of Alienati- 
on, whether to hold of the Lord, or 
of the Tenant himſelf, ſeems to have 
been clearly Feudal; and the firſt 
Statute that materially varied from the 


Law 


- Saving of the Prerogative from that Time may reaſonably 
enough be accounted for; inaſmuch as ſuch Perſons as a- 
liened afterwards might be thought to have done it with 
their Eyes open, and in Defiance of the Prerogative, which 
the King therefore from that Time inſiſted upon. 
Hence then we may ſuppoſe it partly ariſes, that a new 
Manor cannot be created at this Day; for if this Statute 
was thought neceſſary, as plainly it was, to make ſuch 
Alienations good from the Time of Henry III. the Sa- 
ving of the King's Preregative from that Time implied, 
that they were not from that Time to be countenanced ; 
And tho' Sir Henry Spelman ( Poſthum. Treat. of ancient 
Deeds 250.) ſuppoſes, that the Courſe of creating new 
Manors was ſtopt by the Statute Quia Emptores Terra- 
rum, which reſtrained the Tenants of common Perſons 
from aliening to hold of themſelves ; yet it could not in- 
tirely ſtop it; fince the King's Tenants in Capite were 
not within the Reſtraint or Licence of that Law, and 
might as they conceived, alien to hold of themſelves, until 
they were in Effect reſtrained by the above-mentioned Sta- 
' tute of Edward III. 1 ($6 
.- Brook, Roll and Finch give us another Reaſon, inde- 
- pendent of both theſe Statutes, why a Man cannot at this 
Day create a new Manor, notwithſtanding he give, ſay 
they, Land to many ſeverally in Tail, to hold of him by 
Services and Suit of Court; for tho', ſay they again, he 
- may make a Tenure, yet he cannot make a Manor, be- 
cauſe a Manor cannot be without a Court, and a Court 
© cannot be but by Continuance Time out of Mind. Vid. 
Bro. Tit. Compriſ. 31, 34. Tit. Tenure 102. 2 Ro. Ab. 
' 120. Finch of Law 142 But it is an obvious Ob- 
;jection to this Reaſoning, that the like Reaſoning might have 
prevented any Manors at all. 5 
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Law of Fxups in this Particular, was 


the Stat. Qu ia Emptores Terrarum, 


18 Edw. I. which reciting the In- 


conveniences of Pezoffments- to hold of 


the Feoffors, and not of the Lords of 


the Fee, granted Ruod de cœtero Li- 


ceat unicuique Libero Homini terras 


ſuas ſeu tenementa ſua, ſes partem inde 
ad Voluntatem ſuam vendere, Ita ta- 


men Quod feoſfatus teneat terram il. 
lam ſeu tenementum illud de capitali 


Domino feodi illius per eadem Servitia 


& . Conſuetudines, per Que feoffator 
ſuus illa prius tenuit. So that this 


Statute took from the Tenants of 
Common Lords the Feudal Liberty 
they claimed of diſpoſing Part of their 
Lands zo hold of themſelves, and, in- 


ſtead of it, gave them a general Li- 


cence to ſell all, or any Part, to hold 


of the next ;omuſbate Lord 6), which 


they could not have done before, with- 


out the Conſent of the Lord. 


L 3 , 
005 The Words de Capitali Domino in this Statute are to 


be underſtood of the next immediate Lord. 2 Inſt. 501. and 
Dominus Rex, and Dominus Capitalis are in this Senſe dif- 
tinguiſned. Bra#, Lib. 2. Cap. 16. Seff. 7. 
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This Statute however, not extending 
to the King or his Tenants in Capite, left 
them as they ſtood at Common Law, 
(k) until the Statute de Prærogativa 
Regis, 17 Ed. 2. cap. 6. vis. Mul- 
lus qui de Rege tenet in Capite per ſer- 
vitium militare poteſt alienare Majo- 
rem Partem terrarum ſuarum ita quod 
reſiduum non ſufjiciat ad fac iendum 
Servitium ſuum fine Licentia Regis, 
Jed hoc non conſuevit intelligi de mem- 
bris & particulis (1) earundem terra- 
rum. Stanford underſtands this Re- 
ſtraint of Alienation of the greater 
Part without Licence, as a Conceſſion, 
that {ſuch Tenant might alien the /e/s 
(m); and yet it doth not appear 
that Alienations, even of Part with- 

2 80 | ' ur 


() Vid. F. N. B. 175. A. 211. I. 235. A. Lit. Sc, 
140. 1 Inſ. 43. b. 99. a. 133. b. 2 Inf. 67. a2. | 

- 4} Fhis Declaration [ſeems very extraordinary, inaſ- 
much as it doth not appear, that the King's Tenants 
could, more than other Tenants at Common Law, alien 
to hold of their Lord without his Licence : And inaſmuch 
as it was a Doubt from the Time of Henry III. to this 
Time, and for -many Years after, whether, fuch Tenants 
could, as the Tenants of common Perſons, alien any Part 
to hold of themſelves. | | 


2415 
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Im) Stanf, de P Trog. Reg. 30. A. 
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out Licence, were ever practiſed by 
the King's Tenants in Capite, after 
this Statute: The Reaſon poſſibly 
might be, that as enough was, even 
by this Statute of Prerogative, to be 
kept in all Events to anſwer the Ser- 
vices, which were the Tenants Equi- 
valent for the . hole, nothing leſt than 
the Whole was thought . bullicient to 
anſwer them (n). 

But tho the Statute Nele Baade 
Terrarum did not ſet the, King's 
Tenants in Capite at Liberty to alien 


without Licence, yet it N 


every one, who held of the King as 
of an Honour, Barony, Manor, Or 
Seigniory, and not in Capite, to alien 
without Licence; and the Reaſon 


why the King was bound in the one 


Caſe and not in the other, ſeems 


to have been, that it is declared by 
l Magna OR, Cap. 31. that Si quis 


L 4 wo tenuerit 


(a) Add therefore. if a Tank of the King, even after 
this Statute, aliened any Part of the Land without his Licence, 
the King might diſtrain in that Part for the whole Rent or 
Set vice. * Stanf, de Prerog. Regis. 30. a. 
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tenuerit de aligua Eſchaeta ficut ds tt 
Honore Wallingford Er de aliis 1A 
Eſchaetis que ſunt in manu noſtra & I h. 
fint Baroniæ (o) non faciet nobis aliud b 
ſervitium quam faceret Baroni, fi In 
Baronia eſſet in manu Baronis, & nos g 
eoderm modo cam tenebimus quo Baro 

eam tenuit 80 that the King was ti 
not, ſtrictly ſpeaking, bound by the I F 
Statute Qi Emptores Terrarum ; ſe 
| but by this Chapter of Magna Char- ti 
ta, in which he declares that he v 
| would hold a Barony, as the Baron t 
held it, and is therefore bound, be- o 
cauſe the Baron was or would have | 
been bound by the Statute Quia Emp- . WM 5 
tones Terrarum; And becauſe Sei- II 
ſures were made, notwithſtanding fe 


(0) i. e. Baronies, Manors or Seigniories. 2 In ſ. 64. tl 
for Manors were anciently called Haronies, as appears 
from Sir I. Spelman (Gloſs, ad Verb, .Manerium) who ſays ' ſc 
that  Manerium eſt Feodum nobile, partim Vaſallis conceſſum, 
partim Domino in uſum Familie ſus cum Juriſdictione 
an vaſallos ob conceſſa prædia reſeryatum, totum vero feodum 
Dommium appellatur, olim Baronia, unde Curia que huic 
pra Turiſdiftioni. hodie Curia Baronis nomen retina 
1 the ſame Author (ad Verbum Baronia) ſays, 

aronia dicitur ndog; pro Manerio quandeg; pr 
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this Chapter of Magna Charta, for 
3 and Purchaſes of Lands ſo 
holden without Licence; it is declared 
by the Statute x Ed. III. Cap. 13. that 
no Man ſhould from «eh be 
grieved by any ſuch Purchaſe (p). 
Upon this Conſtruction of the Sta- 
tutes Quia Emptores Terrarum & ds 
Prærogativa Regis, the King's Con- 
ſent being neceſſary to every Aliena- 
tion of his Tenants in Capite, it 
was far ſome. Years a Queſtion, Whe- 
ther, if ſuch Tenant aliened with- 
out Licence, the Land ſo aliened 
was not forfeited ; or whether tha 
King ſhould only 2 it by Way of 
Diſtreſe, until a Fine ſhould be paid 
for the Contempt (q); but this = 5 
ſtion was ſettled by the Statute 1 Edw. 
III. Cap. 12. by which it is (enacted, 
that the King ſhould not hold Lands 
ſo aliened, as wette - ms that from 
 thencefarth 


0 Via F. N. B. s. A. Bro. Tit. Alienation . 
e a 22 


43, b. Britton. Cap. 18. n 49. % 


1 
D 


166 An Introduction to the 


thenceforth a reaſonable Fine ſhould 


be taken. But it remained much 


longer a Queſtion, Whether the 
King's Tenants might have aliened 
any Part of their Lands to hold of 
themſelves, as the Tenants of Com- 
mon Lords might, before tlie Statute 
Jef Emprores Terrarum; but ſuch 
Alienations made by Tenants, which 
held of Hen. III. or of other Kings 
Before him, were at length made 
good by the ' Statute ' 34 Edw. III. 
'- . 15. ſaving to the King his Pre- 


ogarive (r) of the Time of his Grand. 
father,” Father, and of his own Time. 


Yah eee 


* * 
| * ry 
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(*) 'Stanford and the Lord Cite, both of them, ſuppoſe 
that this Prerogative was to have a Fine only for ſuch 
Alienation. Stanf. de Præreg. Reg. 29. b. 30. a. 2 Inf. 


955 Quære F. N. B. 235. c. But this could not be the 
1 


ogative to the Time of Eduw. III. becauſe Fines for 


* 


renation were then firſt- (by the abgve-mention'd Stat. 1 


Edw. III. Cap. 12.) th be taken infead of the Lands which 


bad, till that Time, been claimed* as* forfeit : But, as by 
that Statute, Fines were to be accepted upon all Alienaticns 
of the King's Tenants without Licence, it might be thought, 
that Subinfeudations, i. e. Alienations by the King's Te- 
nants to hold of themſelves, were within the Equity of that 
Law, and that Fines | ought therefore upon ſuch Alienations 
to have been accepted from that Time, whatſoever Right 
or Claim the King might formerly have had to the Lands 
themſelves, 


— 


eee r e 
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Whatſoever the Prerogative was in this 
Particular, it is clear that Fines for 
Alienation were now (Y) effectually 


Eſtabliſhed ; and that they were con- 


ſtantly paid until the Statute 12 Gar. 
2. Cap. 24. which aboliſhed them to- 


gether with many other Burthens of 
Tenure. n | 
II. As a Tenant could not alien 
his Fee or Tenure, without the Con- 
ſent of his Lord, ſo neither could 
43 IO | 2.29 297 A700 


(9 The Lord Coke infers from this Statute 34 Edw. 
III. that the King's Prerogative, to have a Fine for Ali 
nation, began in the Reign of Hen. III. (2 Inf. 65, 501. 
1 Inf. 45.); but that Statute, ſaving the Prerogative only 
from the Time of Hen. III. excluſive, cannot be under- 
ſtood to give, or cven to ſuppoſe ſuch Fines in the Time 
of Hen. III. Sir Hen. Spelman therefore ſays, that Fines 
for Alienation were not found among us before Edt. I. 
his Lime; and that they were, not eſtabliſhed by any 
Law until 1, Edi. III.  Spelm. Treat, F-4 Feuds 34. 
And yet no Body can ſay, that the King did not, as no 
doubt he might, from the very Original cf Tenures accept 
338 Fines for his Licence or Conſent to alien, and 
ines even ſubſequent to Alienation, where he was pleaſed 
ſo to do; though it cannot be made out that he was bound 
to do it, before the Stat, 1 Edu. III. and therefore we may 
date the Original of the known Fires for Alienation from 
this Statute, and neglect the reſt as occaſional TranſaQions 
oni. * | 
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* by the Feudal (t) or Common Law, 


alien a Fee, that was not of his own 
Acquiſition or Purchaſe, that is to fay, 
a Fes that was not originally confer- 
red upon him, but that came to him 
by Diſcent, even with the Conſent 
of the Lord, without the Conſent of 
the Heir . Qui prorimus erat in 
Succeſſions collaterali (x); for tho' the 
Law truſted an Anceſtor —_ the In- 
tereſt of his own immediate Deſcen- 
dants (y); yet he could not Preju- 

dice 


(e) Alienatio feudi paterni new valet die Domini Velen 
fate, niſi agnatis conſentientibus, ad ques Beneficium quandeg; 

reverſurum, Feud, Lib. 2. Tit. 39. try. 
| Jur. feud. Cap, 2. Q. 19. & Cap. 19. Q. 2. Crag, 
de jut. feud, 34, 
| tu) Nifi ubi rides tenentur ad — ſays 
Bract. Lib. 5. Cap. 10, ScR. 4. i 
. 

e ſur. feud. 34 

(y) The Law poflibly. preſuming, as the Lord Coke 
"fuppoſes in a Caſe of the like Nature, that no Man 
would unnaturally prefer a Stranger to the Heir of his 
own' Blood ; (1 Inf. 373 ·) but Crag gives another Reaſon, 
- "wiz. that Deſcendentium, pater alienauerit, nulla ha- 
bebatur ratio, quia . ob Pairi: factum indigni reputa- 
bantur ; and that therefore potetas conſentiendi ad pe 
mum Agnatum a Latere devolvebatur. (Crag. 
feud. 246.) This ſeems to be the better Reaſon, bas 
according to the Book of Feups, Si wvaſallus culpan 
committat, propter quam feudum emitters debeat, . 

ilius 
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dice the next Collateral, who having 
a diſtinct, tho remote Intereſt in the 
Feudal Donation, could not be de- 
prived of it, but by an Act of his 


own. This manifeſtly hints the Foun- 


dation, and partly ſuggeſts the Rea- 
ſon of Collateral Warranty; tho it is 
not to be conceived, nor is it within 


my preſent Deſign to enquire, how 
it came to paſs, that the Concurrence 
or ſimple Conſent of the next Col- 
lateral, which was at Law requiſite to 
defeat his own Hopes of Succeſſion 
only, ſhould ſwell up to our Notions 


of Collateral Warranty, and be ad- 


vanced into a Mean to defeat even 
Eſtates, to which ſuch Collateral could 


have no poſſible Hopes of ſucceed- 


ing (2). 
III. As a Tenant could not alien, 


fo neither could he ſubject the Te- 


nancy 


Hlins negue gjus Deſcendentes ad id feudum revocabuntur, 


. ſed Agnati Vid. Feud. Lib. 2. Tit. 26, 31, 98. and 
- Zaſius in uſus feud, Cap, 10. fol. 100, 101, 102. * 
[ 2) Vid. Lit. Sect. 709. 1 Inf. 373. 2. 


" 2 *. abs * 
uE 


5 
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nancy or Fee to his Debts (a); for if 


he might, the Feudal Reſtraint of 


Alienation might have been eafily 
fruſtrated. It was upon this Ground, 
that Lands were not, at the Common 
Law, liable to any Execution for the 
Debts of the Tenant (b), until the 

* 1 | Statute 


(a) Although upon ftrit feudal Principles, no Part of 
a Feud or Fee was liable to the Debts of the Feudatary; 
yet it muſt be confeſſed, that the feudal Text admits, 
that anciently, - Necefſitate ſuadente, poterat Vaſallus De- 
mino inſcio vel invito feud: partem (mediam feud, Lib. 1, 
Tit. 3.) vendere, retenta videlicet alia parte. Feud. Lib. 
2. Tit. 9. Zaſius in uſus feud. 68, 69. But this Practice 
was prohibited by a Conſtitution of Lotharius. Feud. Lib. 
2. Tit« 5$2,———]t appears by the Cuftumirr of Ner- 
mandy, that a Man could not ſell or engage his Fie, with- 
out the Conſent of the Lord; but that it was notwith- 
ſtanding uſual to ſell or engage Part; viz. Aulcun ne peut 
vender ne engager, ſe neſt du SConſentment au Seigneur, la 


terre que tient de luy par hommage ; Non pourtant aulcuns 


ont accouſiume a vendre ou engager le tiers ou moins, pour 
tant que il remain du Fief, tant que les droiftures & ts 
| faiſances des  Seigneurs & dignitez puiſſent eſtre faiftes & 
payees aux Seigneurs, Grand Cuſtum. de Norm. Cap. 29. 
. | | | 
Ib) i. . Other than ſuch as were due to the Lord up- 
on Account of the Tenancy or Fee iiſelf. All Lands be- 
ing anciently, and in the King's Caſe even to this Day, 
clearly liable to all ſuch Debts; obſerving only the Re- 
ſtraint of Magna Charta, Cav. 8. viz, Nes vel Ballivi no- 
ſtri non, ſei/:emus. terram aliquam vel redditum pro Debito 


» aliqua quamdia Catalla debitoris preſentia (upon the Spot) 


fuffictunt ad debitum reddendum, & ipſe debetor paratus ſit 
inde ſatisfacere. 


28 


— 
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a Moiety (o), leaving the other Moie- 
y to ſupport and enable the Tenant 
to do the Services of the Tenure. 
This was the firſt Statute that any way 
ſubjected Lands to Execution; but 
ſeveral other Statutes, as the Statutes 
13 Edw. I. de Mercatoribus, 27 Edw. 
III. Cap. 9. 23 Hen. VIII. Cap. 6. 
were Aer made, by which Lands 
were ſubjected, in a ſpecial Manner, 
to the particular Liens created by thoſe 
Statutes. _ 

IV. As Tenants could not, by the 
Feudal or Common Law, alien their 
Tenancies without the Licence or Con- 
ſent of the Lord; ſo neither could 
the Lord himſelf alien his Seigniory 
(d), that is to ſay, transfer the Fealty 
and Services of his Tenants without 
their Conſent (e). Hence ſprung 
| ay the 


le) Vid Inf, 
(d) Vid. Sup. . 30. 
le) Videndum fi Dominus attornare peſſit alicui Ha- 
magium & ſervitium tenentis ſui contra voluntatem ip- 
fins Tenentis : Et videtur gued nen, & maxime Homa- 
gium, 


492 Au Introduction to the 
the Doctrine of Attornment, which 
was partly avoided by the preſent Me- 
thod of Conveying to Uſes (f), and is 
now, by a late Statute for Amendment 
of the Law, quite aboliſhed (g). 
V. It was likewiſe, as is before ob- 
ſerved (h), altogether as much againſt 
the Nature of a Fevp, that the Feu- 
datary ſhould diſpoſe. of it by Will, 
as that he ſhould otherwiſe alien it. 
Upon this Ground it was, that though 
Lands. were deviſeable until the Con. 
gueſt (i), or rather until the Efſtabliſh- 
ment of Tenure; yet then, or ſoon 
ao! 0 For Power of Fee by 
Will 


tr. 


ium, quia tals ſequeretur, inconveniens t enn 
5 ubjugare Capital Inimico ſuo, & 3 . 


Sacramentum fidelitatis facere ei, qui eum dammificare inten- 
dere: Ef & alia cauſa quare Homagium & ſervi. 
tium attornare non poſſit, ut fi vellet homagium attornare tal, 
25 mbil babeat. in , unde poſſit warrantizare, defen. 
7 2 : — Fame. Batt. Lib. 2. Cap. 35. Se& 

I 

49 Devited afte aſter the Statute 27 H. 8. Cap. 10. 

(g) See the Stat. 4 Anne, Cap. 16. Se. g.. 

8 Vid. Sup. p. 31. 
18 | Va Somn. Treat. of Gay. 84. 89. * Treat. of 


(k) After the Coming of the Normans, a fe 


Feuds 


al Tenant, or Tenant by -Knight-Service (as we - 
: him 


at. df 
* 


e cal 


him) 
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J ll yen vaniſhed: 0 „ except 
of Socage Lands and FTenements in 
ſome Cities and Burroughs (m), where 
it was retained (n), or rather indulg'd;; 
it being of little Conſequence into 


what: Hands ſuch 'Tenures: fell. And 


thus far it is true, that Mullum Tefta- 


mentum apud nos manſit pro Lege (o), 
until the Statutes 32 & 34 Hen. VIII. 


him) could not - deviſe his 8 by Nil before the Statute 


32 H. 8. though it were with Licence of the Lord, ox of 
the King himſelf, Spelm. Treat. f Feudt, 21—25. The 
Lord Hale indeed, (Hiſt. of the Com. Law, 222.) ſuppoſes, 
that the Anceſtor might, by Will, diſpoſe as well Landi as 


' Goods, till the Time of Hen. II. but this ſeems to be con- 


tradicted by Glanvil, who wrote about that Time. Vid. 
Glanv. Lib. 7. Cap. 1 : 

(1) As being contrary to the Nature of . for the 
Reſtraint of diſpoſing by Mill was nat meerly cautionary 
(as ſome have thought), leaſt a Man ſhould do that in Ex- 


tremis, that he would not have done in his Health, or with 


his Senſes about him; but it was ſtrictly Feudal : And the 
legal Apprehenſion, or Prefumpt.on of Infirmity, ſeems to 
have. been rather a Reaſon for continuing this "Reſtraint fa 
long after the Stat. Quia Emp. Ter. by which the Reſtraint 
of Alienation'was taken away, than the Ground or Reafan 
of the Reſtraint itſelf. 

(m) At Common Law Lands were not deviſeahle: But 
by Cuſtom in ancient Cities and Burroughs, Socage Lands 
and Tencments were deviſeable. Lit. Se. (ho 6 Rep, 


16, 17. Spelm. Treat. of Feuds, 2 


(n) Vid. Somn. Treat. of Gay. 50, 90. Bacon Hiſt * 
the Eng. Gov. 20 


- (0). Vid. Spelm, Gloſſ. ad Verb. Gaveletum, 2 
M gave 
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ve a Teflamentary Power over Lands, 
ſubject only to the Reſtrictions and 
Conditions of thoſe Statutes. But 
though Lands were not, as is ſug- 
geſted, deviſeable from the Time ef 
the Congugſt until the Time of Henry 
VIII. yet upon a Diſtinction ae 
ſoon after the Statute Quia Empiores 
Jerrarum, between the Land and 
the Uſe or Profits of the Land, Feoff- 
ments to Uſes were in vented 3: by 
Means whereof a Man might, before 
the Statute 27 H. VIII. Cap. 10. by 
- Will diſpoſe of the Profits; though 
7 E oaks not diſpoſe of the rpg it- 
* 

How far hi Reader i is . con- 
* * the Nature of Tenure, is not 
to be gueſſed; and therefore it may 
not be impertinerft to ſhew, that the 


* 
15 
3 
1 
"I 
£5 


. ſeeming Hardſhips in our Rules or 
Laws of Diſcent, as the Preference 
of the eldeſt don, and of Males, the 
Excluſion of the Father and of the 
Ras Wo, are likewiſe F cudal, gd 
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chat they ate to be accounted for waly 
[2s fudh. >< + - 

145 As, to the Weder 3 the Ade. 
80on, it is: to be remembered, that 
though all Fs ups might, as above 
Ap), originally Ell among all the 
Sons; yet. that Couiſe of Succeſſion 
was varied (before any Sem of 
Fus was written or digeſted) in 
Conſequence of a Conſtitution: of the 
Emperor. Frederickh, \ viz. Nuratus, 
Matchig: Gomitatus de cætero non d- 
vidatur (q); upon which Fzups in 
general were die ed into Feuda di- 
vidua & individua; of the latter 
Sort amongſt us, as well as the Wor- 
mans * were e the I" ane Mili- 


x 
1 | P 7 * . | ** 4% N 
„ * \ * - | g ö 8 f 8 6 * © 7 
. p : = 


* * * * T5. 
Ay 4&1 | 9 * 


2 Vid. "TI p. 31. Speim, Treat. of Feuds. ”" * 
(q): Vid. Sup. p. 32. 

a H r Aae ou non partble Len dick 
que l' heritage pas partable en aulcune partie ns 
ut eſtre ſoufferte — gan bai de pays, 
le Eicf de Haubert, 23 les Baronies, & les 
| Sergenteries, en quoy la Garde t aux Seigneuts tant 
que les Heites ſotent en Aage. "L'beritage eſt appelle par- 
able en quoy le geigneur ne peut reclamer aulcune garde. 
Deome f ſont vavaſſouteries, & — aultre tenement villain, 
& le Bordage * le . ds Nerm,. 
Cap, 26, fo. 41. J. 
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tary: "Fees or Tenuſes, to Which tlie 


eldeſt Son, becauſe he was ſooneſt 
able to do the Duties of the Fee or 
Tenure, was in the Order of Succel- 
ſion ſingly: preferred. But to all O- 
ther Fgops, as being divifible, all the 


Sons” might © equally ſucceed 
And as for the total Diſcent even of 


Honorary and Military Fees, whether 
it obtained in Blade, before the 
above-mentioned Conſtitution, or af- 
terwards 00, as 4 young YOON to 


ne" ect 7 the 
W oF 0 : 5x? ol 1 Ah 8 : | 2 
* (0. Cum dis Hereditatem habens' moriatur- — 1 


plures. religuerit filies- diſtinguitur utrum ille . fuerit 
Miles, frve per feodum militare tenens, aut Liber Soteman- 


ms: \ Quia i miles e vel per militiam tenens, tunc Ne- 


cundum 125 Regi Anglie primagenitus filius patri ſuccedit in 
rotum. 2 quod nullus fratrum ſuorum partem inde de 
Jare petere poteſt. Si vero fuerit Liber Sokemannus, tunc 
guidem dividetur hereditas inter amnes filios, quotquot ſunt, 


per partes coke; f ang _ & id its div iſum. 


Glanv. Lib. p. 3 n 
.. pee Une no — can doubt, that 
the» Diſcent of Knighs-Service Land to the eldeſt Son 
— an leſs ancient than the 'Congue/t.' (Vid. Somn. 
Trent. of Gav. 82, 89.) Whereas this was a Conſtitu- 
tion of Frederick I. who was not choſen Emperor un- 
til the Year 1152, or (as Mat. W:ftm. ſays) 1155, which 
was about the Time of our Henry II. in whoſe Time 
= Lord Hale ſays the total Diſcent firſt prevailed in 
nglaud'; (vid, | Hale * of the Gmb Law, 125 
* 4 25 


6 


the Deſign and Nature 
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of Fzuvs, or 
whether it obtained with us in Imita · 
tion of other Cbuntries, or- hy. Vir- 
tue of an expreſs Law of our Gατ]. 
bu), is not worth dur Inquiry ance 
it is — it was / thought con- 
preſerve che Fee, ach the 
"TP of the Feeintire;; as che 
beſt Means to maintain the military 


Force of the Kingdem upon a regu⸗ 
lar and eſtabliſhe Foot lx); and that 


it did therefore every dat »prevail, 


and was every where inviolably ob- 
ſerved 0% Hut Socage Tenurer not 
being af the ſame Importance, at 
e v mog blo of. ere 
16} T9wltns Illi num bas bannt 


ne . Y ars4:if fo; it ln apo tat this 


Conſtitution ad, in ſome Degr * N it; 
for though this, or any other ev Aitdtion,. eoula 


wot a ſuch Mee 


eudal mi as ſuch. 


i 


j (u) thi Notice: 00 Hint of /anj£Lſath Law is to bed 
that the Author of the Mirror ſays, that among 


or Ghee of our old Kings, erdain fuit que Fee 
de Cbivaler deviendroit al eigne fits per Succeſſion de Heri- 
tage & que Socage Fee Fuit parable ger. Ip les males api. 
Vid. Mir. * Liv. 7. 1 

) Vil a. Treat. of Gn 82. 1 148. Hale 
Hift. of the Com, Law, 223, 


Nen in Kent. | Hale Hij $ of [the Cotimon Law, 
229. 8 1018 N. ; 


yet the Gold on Reaſon of ĩt being | | 


0 
= 


oo * K " : - | , 


the Honorary 


the particular local Diſcents (b e 


g * 
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and military Tenures,” 
were; as Feuda dividua, left to des: 


ſeend, according to the old Uſages and 


Cuſtoms of the ſeveral Parts of the 
Kingdom where they lay (2). Anſo- 
much that it was ſome 2 after the 


total Diſcent had, as above pre- 


vailed, that Socage, in! Imitation 'of 
the more * Lenures, be- 
gan generally (except in Kent and 
ſome particular Frups and Places, 


ſays the Lord Hale (a), which ad- 


and Cu- 


— to their old U ge 


ſtoms) to deſoend to the eldeſt Son; 


but where the total Diſegat was not 
admitted, the old cuſtomary Diſcent 
remained, and muſt ftill anſwer for 


ing N 
As to the Preference of Male, ie 
mu be e x that Females 


i 9 ** any 


4 
# F 2 1 
Si 0 +4 420 3 Oy : 1 
” ; 
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) Senn Treat ef Gav. IJ? 902 LD 1 8 7 
1 & Be 9 Hiſt. of the Cum. Laws. 119, ne, 29%, 
$4, 226, 22 
(b) As of Lands, of the Nature of li Enghfh, 
Gavelting, and the like. Vid. Lit. $e8, 165, 210, 211. 
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1 not 655 the Feudal Law ſucceed 
to a froper Feup; becauſe they were 
"unequal to the Duties or Services, 
for the fake of which it was chiefly | 
created (c). And if it be farther 
obſerved, that it is ex pacto, or by 
the Cuſtom of particular Countries, 
that they are even at this Day admit-. 
ted to ſucceed to any (d); it can- 
not ſeem ſtrange, that — Feudal Pre- 
 ferenge given to Males. (e) ſhould 
prevail with us: Becauſe: as Feud,, Fee, 
and Tenure, are Synonymies, and im- 
port but one and the ſame Policy, ſuch 
Aan dene, is en y agrecable to the 

M 4 Nature 


le) Vid. Sup. p. 28. Y/ . 

(d) Proles — ſexus, vel ex 2 ſexu 4 
"as i _—_— non poteſt, n ous Condittanis fit 

vel er patto a Vid. cud, Lib. 2. "Th. 

— 11, 30, 50, 3 d. Þ 1 jur. Feud. 

1 4 Femininum Feudum gf, quod vel a Farmina 

it, 2 quod | Foemine ſuccedunt, quad cum 4 

: Pra rudi D abberreat———aliunde ex pacto, aut 

2 2 fre Provinciarum introductum 9. | 

| Crag 2 65 2, 236, 237. 
(a) . ed. . Tit. 6. & Lib, nr Tic. 6 3 27. 


3 jure Feud. Lib. e Exam. jur. 
3 rn cud, „ as 
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Nature of Tenures, and highly reaſon- 
able (f). 21 S3&&% $403 
As to the aden of the Father 
from any Poſſibility of ſucceding to 
the Son's Inheritance, as ſuch, it is cet- 
tain, that the Father cannot ſucceed 
to the 8on; becauſe it is againſt che 
Feudal Rules aud Courſe of Suic- 
ceſſion (g/ which 2 not obtain a- 


2 E 113-254 Jenn 1 Fgainſt 


Dag Vid. LI. 1 5 Cap. 76 os 92 rape =. 
Cap. 16. Geli 7. Cap, 5 p. 50. 7a. Som. 'Vredt, 


Gay. f. 8. 
a) Succeſſponis adi Yalis $ eff Naturagued a eilen non 
gunt; pers gratia, Pater fitio: Feud. . 2. En. 


Je, 84. Ravenna in Conſuetud. Feud. Tit. Upon 
-whicht ike Maxim in gur Law, Dye Enberite 2 lincul- 


ent :diſcender, mes nemy à ſcender, (Lit. Sect. may be 
7 e be Jude. r | 4 e 
_ this Reſpect the Allodial and Feudal Property — 
ed (Vid. Hanneton. de jure Pg Lib. 2. Cap. 5 5 
It appears Int. — * Salicat, Tit. 62. tread & 5 
, tr 55. De Aledibus that gui, mor- 
— * non dimiſerit, ſi pater aut mater 
1 ipſi in Hereditatem: ſaccadunt; (Lid. Lin- 
den. Collett. Leg. 1 And, as this ſeemed. highly rea- 
ſonable, the feudal Courſe of 8 — was in Nar mandy 
vatied in Favour of the. Father; via. Sil mu auleumn des 
* frexes' ur de leur Enfants I heritage vevient. 2 prre py 
. des freres yiſtrent. mag 2 erh 1 N 
es que oncles a." celuy. de gui il Eſcbat. 
P des" oncler us os deurs E vac — fag 
Grand. Cuſtum. de Norm. Cap. 25. fol. fol. 40. Ä 
And chere is a Lan of our Honry. 1. 5 the ſame Effet, 
u. i guts fa Liberis dadſri. Pater aut mater ejus in 
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gainſt Reaſon; for if the FxuD;was 


really what the Feudiſts called anti- 
ant Paternium (b), the Father 


apoio hot: faccrad nm tp hi 
muſt have paſſed him, before it could 


paſſibly have come to the 860 0). 
And if a Fu was newly a 
ginally given to, or. conferred upon 
the 8on at feudum Antiguum, ſuch 
Fruprdid in all Reſpect .deſcend;;:as 


if it hac been really an ancient or pa- 


ternal Feud (k); which: muſt, as is 
_ ryan bave::paſled' the Father, 
Habnivy, 4 (i500 Ao {ra 


L 


- 


13 | IF. ws 7 I | TY 
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Aenne "WOES Ge. (Vid: LL. H., v. Sm vo.) 
But I do not find that this Law, which, though agree- 
able to the Cuſtumary of Normandy, was ſo contrary to 
the feudal Rulcs of Seen, was 2 obſerved. Vid. x 
Inſ. 11, a. Hale Hi/l, of the Com. , 226 2 

hy Vid. Sup. p. 25. 1 '2 775 oy 

(i) Si Fee de b Beeten ne ag (PA 

vel Antiquiuin Ait, hed, "lie oil" bun —_ 
deine ccedere impe „ rum " 
vel dow a Ado in Filium Gr Nepit g 
drinceys deflua defiuat. Hayneton, de jure Feud: P. 164.8 
pr wool Cap. NN. 3˙ 4: Zaſwsirfufyg Fed, 

Ap." 46: . 

(*) Meribus receptum 2, quod fudun e A 
gui feud? jure conceli „  Antiqui "Natarant "af 
ſwnet. 'Zafius! in uſus Feud, Cap: 12. Fo 124.— 
eatenus ut illud feudum novum juris antipii habt % 
id gt ut eadem Privilegia habeat, & eoſdem effettus ques an- 
tiguum. Crag. de jur. Feud. 5. 
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before it could have come to the Son, 
and upon this Notion the Father was 
in this Caſe excluded. On the other 
Hand, if the Fzup was what the Feu- 
diſts call Novum (I), that is to ay, | 
newly "conferred upon, or (as we 
lay) purchaſed! by the Son, and not 
ed to him at Feudum anitigquum, 
it could only deſcend to his Children; 
(m) and if he had no Children, it 
could not mount to the Father, or in- 
cline to any Collateral but ſhould 
return to the Lord (n). And thus 
the Father was totally excluded. Thus 
Rood the Feudal Law, becauſe who- 
ſoever would ' ſucceed to a Feud muſt 
r have 


E b 


0 va OE p. 25. 

(m) Namen beredit in prima inveflitura expreſſum A 
tantum ad \Deſcendentes ex Gorgore vaſalli primi extenditur Y 
i., Deſcexdentes. tantummodo ſuccedunt in Feyde : 


novo. r 52. Stry. nn Feud, * 
, 16. 45 5. "$457 
bo Hin autem neu- f it, , vaſalb, gui ipſum recepit 


liberis Maſculis e, neque ejuſdem Patri, ava, 
= & fic * ulteriari jr un er gp ejuſdem: A- 
watts. 3 : ot ad Dominum ip ſum * 
"Fed, Li. 2, Op. 5 Þ 16 Zaſius 
| in Fra, © 8 e ee 
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have intitled himſelf to the Ln — 
on in a regular Courſe of Diſcen 
from the fir Feudatary (0), or. Pur. 
chaſer; and this was, no doubt, the. 
Ground of that old and true Maxim 
as the Lord Cole calls it) (p ) in out 
5 Law, that none ſhall inherit any 
Lands as Heir but only the Blood 
of the firſt Purehaſer. But it may be 
: || objected; that this Maxim, and the 
. || Gloſſes or Reaſoning upon it, will not 
| hold with us at this Day, becauſe it 
s || is (now at leaſt) ſufficient + 
q 


by- cur 
Pans; that the Perſon, who claims a 
Fee by Dijſcent, makes it appcat chat 
he is leit to him who. was laſt adtu- 
ally ſeiſed -(q) ; and that it is there 
fore Wide (1) that the F Father,” who 


| 824 71 | 0 ot 
' - 4 41 * * 18 
© * 2 f a * 


? bs i 
* 


? . "SB _— . 
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0% Se enim feudum tem re , — ni 
x 111 Y uccedant. n 55. = 1 
p).1 Inf. 12. a. 
(q). But this Rule does not extend to Eſtates Tai, Dig- 
niies, or Crown Lands Na. t Inf. 11. b. 15. 3 

68 
Ty Miren enivis viders poſſit, cum Pate Pairs une 
22 filio propior, tamen iili ( ſcili Hngli ) probi- 
t . a filii ſucceſſione, Pat defuntts Pa- 


bis fratrem ei preferunt, Quod fi is Patruus fine _ 
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is next in Blood, ſhould not be Heir 
to bis Son, and next in Sugceſſion; 
but that the Uncle or Father's Bro- 
= ſhould be preferred to him; and 
yet that, in Caſe the Uncle died 
without Iſſue, the Father ſhould be 
admitted, as Brother. to the; Uncle, 
to ſucceed to the Son's Inheritance (. 
To this it may be anſwered that 
the ſeeming Hardſhip or Abſurdity 
ariſes from a 9 — of this 
Rule, conſidering it as a ſubſtantive 
Rule of Diſcent; (wheregs it is; not 
properly. a Rule of Diſtent, but of 
Evidence, . and is not therefore. Sub- 
ſtantive, but Relative to che old fey; 
dal Courſe of . Succeſſion, i.ahd cal 


cylated.,to. make that good a8 far. a; 
poſlible ; for it becoming in many 


| Caſe impoſſible, by Length of Time 
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os # long Courſe of Diſcents, to de- 


duce a Title from the firſt Feudatary 
or ' Purchaſer, Proof of being Heir 
to the laſt was neceſſarily allowed, 
as the beſt Proof that could be ex- 
pected of Title from the firſt. Hence 
therefore it is, that the Father, though 
he ſtands upon the old Foot as to the 


Son himſelf, yet, as' he may, within 


the Feudal Rules of Succeſſion, ſuc- 
ceed to the Uncle as his Brother, may, 
as Heir to his Brother (t), make Ti- 
tle even to the Son's Inheritance paſ- 
ſing through him; our Law, for the 
Reaſon above-mentioned, looking no 
farther back than to the Uncle, who 
was the Perſon laſt actually ſeiſed. 
And it is obſervable, that the Caution 
with which this Rule was admitted, 
ſhews evidently, that it was not inno- 
vating or meant to vary the old 
Courſe or Rules of Diſcent, but that 
it was. deviſed meerly to ſubſtitute a 
Ag 


(t) For the Str or Siſter cum PT. nam ſuam b - 
NN Nipitem facinnt, Je, F debe, Lib. Capi 2. 
2 
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eaſggable. in the. Stead of an impoſſi- 
ble Proof; for the Perſon Who would, 
within the Senſe and Intent of this 
Rule, intitle himſelf to, a Fee by. Di. 
ent, muſt, be Heir of - the ble 
"Bloadi to him who was laſt ſeiſed (u), 
and as ſuch, of the Blood of the 
firſt Bun chaſer. | It is upon this Ground 
therefore, that Poſſeſs o fratris facit ſo- 


N rorem. eſſe Hereden,. and that the half 


5 Blood is excluded (x). And thus the 
Excluſion of) the half Blaeg, Which 
hath been thought ſtrange (0, is to 
be acgounted for, as a thing ground- 
10 "nn. tolerable Anse tos "On 3521 


N a . Simple, 18, ;4 . limited and re- 
12 uM 5 ſtrained 


— 


* 
ö 3. 


wy 5 Lit ges. FR. 77 2 Io 15. 
(x) Contrary to the Cu om of Normandy, and to the 
| Lawyof -Scoland. Vid. Guſtum. de Norm. Cap. 25. fol. 41. 
d. Hale Hig. pf the Can. Law, 219. Grag..de jure feud. 244. 
£05 guad) ab! Anglis | obſarvatur, + ſiquis * cum 
duas conjuges baberet, er una filium, ex altera - plures 
flies, & poſl mortem patris hic filius hareditatem pa- 
ternam Agnoverit, deſervituſque in heredem patri fuerat, 
-Pofiea & ipſe moriatut, non tamen ei ſuccedit frater Cenſan. 
Fuineut in won nec enim eſt ex tot ſanguing- at Ul 
1 rag. de jur. Feud, 243. | 
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+Nrained to ſome particular Heirs ex- 
cluſive of others (z), as to the Heirs 
Male of the Body of the Donee or 
Feudatary, excluſive of Females and 
Collaterals; or to the Heirs of his or 
cher Body, excluſive of Collaterals 
only. It was firſt called a Fee Tail, 
from the French Word Tailler, Scin- 
dere (a), upon Account of the par- 
ticular Limitation or Reſtriction by 

which the Heir general was often, and 
[collateral or remote Heirs were al- 
ways cut off (b). But ſuch Fee, that 
- | to fay a Fee thus limited, was 


at Common Law known by the N ame 
of a Fee Conditional, ſo called from 


n the Condition expreſſed or implied 

in che Gift or Conſtitution of the 

d . that in Caſe the Donee died 
without 

he WT 

1. | 0 ace alia abſauts 2 larga, & aka firita 

4. & coarcetata, ficut certis haredibus, om dam a Succeſ= 

um —_— Wo Wm Lib. 3- Cap. 3. A. Lib. 2. Cap. 

168 res 1 "La. Se. 18, 

2 8 SIT vil. 1 1 ln. 18. Skinner Etymol. — 

at, (b) Feodum talliatum eft quod ita talliatur, eft am- 

In-  putotur &- reſcinditur, ut ad nullos tranſeat hergdys wig F. 


ili dr pere, Sc. Spelm. cs ad Verb. * 
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#88 An Iutrodluction to the 
without ſuch particular Heits, the 
Land or Fee ſhould revert to the 
Donor (c). But notwithſtanding ſuch 
Limitation or Reſtriction was agree 


able to the Nature of Frups (d), and 
the Condition itſelf no other than 
Gvhether expreſſed or not) was im- 
plied in every ſuch Gift (e); yet 
our Anceſtors: were, after Heir or 


\Ifue:had,: ſuffered at Common Law 
ito: alien ſuch Fee (f), and to defeat 
the wr: as well as the Heir, upon 
Sl nd odor gut] Le a a 


4 
1 6 22925 |; 4 


It appears NP Poke Hun Dt 
— that; the Limitation of a Fee Conditional at Com- 
1 the none! as that of a Fre Tail at this 


WOE us fe feudale non Solum talliis non 2 
maxim eit ſauere conflat, non ſelum quod nullas Fe- 
munas ad N e aumittit . Sed multo magis 
| quill tenorem Conceſſionis ſemper ſervandum jubeat, he- 
Cee! ang ſecundum * deferendam expreſſe jubeat, &c. 
de jur. feud. 14 
_ Car Syl * A expre * per parole, uncore tant 
e en le done Et ſi les parols. fueront ex- 
Ls en le fait de done, uncore 5  fuyt Condition en fait, 
mes \ſerrait Condition en Loy. Dit per Weſton J ultice, 
Plowd. Com. 241. b. 242. a. 
0. J uſtice: Brawn- reckons this one of m many Tortz per- 
mitted at! Common Law without Redreſs ; and that this 
was. tortious, he infers from the Statute. de Donis itſelf, 
Pidud. Com, 247. | 


4 Suppoſi 
for this Pu 


Dam of Nenuret. 18g 
tion, that the Condition was 
rpoſe ſatisfied or perform d 


by "the *Donee's having Iſſue (g): 
This Notion and the _ conſequent 


Practice, being manifeſtly contrary to 
the Form and Intent of the Gift, was 


therefore reformed by the Statute of 


Men. 2. Cap. 1. (commonly called 


the Statute de Donis) which requi- 


red, that from thenceforth the 


and Intent of the Donor ſhould be 
obſeryed, i and that a Fee ſo given 


ſhould in all Events go to the Iſſue, 
and, for Want of Iſſue, revert to the 
-Donor (h); ſo that, though Littleton 
_ ays, that a Fee Tuil is by Force of this 


Statute ; for that, before, all Inher?- 
tances were Fees Simple, Abfolite or 


(s) Vid. 1 Inf. y Plowd. Com. 242, 245: b. 247. a 

(h) Dominus Statuit, quad a am. Donators, 
ſecundum fermam in Charta Doni ſui manifeſte expreſ= 
am, de cetero obſervetur, ita quad non habeant illi, qui= 
buz tenementum fic fuit datum ſub Conditione, poteſta- 
tem alienandi tenementyum fic datum, qua minus ad ex- 
itum illarum, quibus tenementum fic fuerit datum, remaneat 
beſt corum abitum, vel ad Donatorem vel ad ejus Heredem, 


of evitus deficiat, revertatur. Stat. de Weſtm. 2. Cap. 1. 


prout 1 Inſ. 332. | | CFD 
N Conditional 
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Conditivnu ! (ih; yet it is certain, that 
this Statute did not create any new 
Fee, aut re aut nomine, but that it 


only . ſevered;; and / diſtinguiſhed the 
Limitstion N the Condition. and: 


reſtored the Effect of each, that is, 
to. ſay. the Effect of the Limitation, 
to the Iſſue; and the Reverſion, as the: 

roper Effect of the Condition, to the 
Donor ., (K), according to the plain, 


Import and - manifeſt Intent of the. 


Gitt: And. yet, as by Means of this 
Statute. the Limitation was raiſed a- 
bove the Condition, the Fee might 
thenceforth be denominated from the 


Limitation, which was now eſtabliſhed, 


was become the Subſtance, as it was 
in Truth, before, the immediate End of. 


the Gift. 


II. Eftates for Life are either Con- 
ventional or Leg al: Of the firſt Sort 


- are ſuch Uftates, as are in their Crea- 


tion , given or conferred for 
e 


* 
95 
* 
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the Life of the Tenant) as 
the-ſecond ,Sort are Tenancies in b 
after Poffubility , Iſſue eutimũ Tes 
nancies in Dower, and by the Curte- 
; which are particular Eſtates, not 
eich or limited: by any poſitive Act 
or» Proviſion of the Parties, but by 
the Diſpoſition and Order of the Cu- 
ſtomary or Common Law of Eng- 
land 5 Amt 41 
t. «Conventional. Eſlates Pon Lie, 
though they in many. Reſpects dif- 


fer from Eſtates: in Fee, are never 


the Word Beneficium (I); for they 


are given or conferred by the ſame 
Rites, and with the 1 Solemnity 5 
as Mer, and are held by Fraliy, 490 


ſuch conventional Services as the Lord 
and Tenant agree u 

2. A Tenancy, in Tail after Poſſibi- 
lity of. Iſue extinct, being a ſpecial 


Eſtate Tail wither Poſlibility of: 


Succeſſion or Continuance beyond 


(1) Vid. Sup. p. 19. 


theleſs of a Feudal. Nature, and-tall: : I 
properly within the Feudal Senſe of: 


OE a the 
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192 An Introduction to the 
the Life of the Tenant (m), was 


held by the ſame Services, continued 


to be of the ſame Nature, and was, 
no doubt, as much a_Fzvp, as the 


Eſtate Tail ever was; ſo that it is 
diſtinguiſhed by this particular Name 
or Deſcription, meerly to ſuggeſt the 
legal Diſadvantages (n) caſt upon ſuch 
Eflate Tail, when turned to an r 


leſs der 


Douer (o), called by Crag Tri- 
ens Tertia (p), and known to 


the Feudiſts (g) by ſeveral other 
ee (r), was. probably brought 


into 


"4 


NI Vid. Lit Sect. 2, - 

e #35 5 

(o) Tho legal Senſe and Qualities of it! are re langyly ex- 
pie Tilton and Coke. I Inf. 30. b. Se. 
li Crag, de jur. Feud. 308. 

{q) And yet according to Schilter, veteri jure gude 
Dotalitium in feudo conſlitui vis poterat; quam ſenten- 
tiam adhuc ſequuntur Weſenbichius, Koepen —— —— 
Et alii: Introductum tamen fuit a Friderico II. Imp. ut 
ini Feads Datalitium conſtitui poſe Vide. Schilt. Inſtit. jur. 
Feud. Cap. 6. Set. 17. & Cap. 7. Se. 8. 

(r) Vid. Hotoman de Verb. Feudal, ſub Verb. Dota- 
ltium & Morganatica. Skene de Verb. ſignificat. ad 
Verb. Dos, & Spelm. Glob, ad Verb, Doarium & Mor- 
$8"giva. 
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into Englund by the Normans, as 
a Branch of their Doctrine of -Figfs 
or Tenures (); for we find no 


Footſteps of Dower in Lands, un- 


til the Time of the Mormam (it): 
But on the contrary, Proviſion is 


made, by one of the Laws of the 
Saxon King Edmund (u), for the 


Support of the Wife ſurviving 
her Husband, out of his Goods on- 
Iy (x). 
Tenancies by the Curteſy 6 or 
Ic Legem terre, though ſo called 
N 2 => 


(f) Vid. Cuſtum. de Norm. Cap. 101. fo. 124. * Le 
Sill de proceder en Norm. fo. 76. 

(t) Vid. Bacon. Hiſt, of the 2 Gov. 104, 146. 147 

(u) Cap... 51... . 

(x) Nor was there any Deer in Wales until it was 
annexed. to the Crown of England, as appears by the Sta- 
tuta Wallie, iz. Quia Mulieres hactenus nan ee 


dotate 5 in Walla, Rex concedit quod Dotentur. 


(y) The oldeſt Deſcription of. this 8. now extant, 
is to be found in Glanvil, Lib. 7, Cap. 12 60. But 
becauſe it is with greater Authority, and much better, 

expreſſed in a Writ 11 H. 3. I ſhall give it the Reader 
as ey, find it there, vis. Cum conſuetudo & Lex Anglia 


Fuerit, quod fi aliquis deſponſaverit aliquam mulierem, 
Aue viduam, foe aliam hereditatem babentem & ipſe 


_ 


Poſimoedum ex 4a 1 / ei taverit, cujus Clamor 7 
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as if they were peculiar to Eug luna 


4þ were known not only in Scorlana 


A, but in Ineland, and in Normandy 
dio (); and the like Law or Cuſtom 
= to be found among the ancient Al. 


n Jaws Gr ad 
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yer it » doth 
ö not 


Parietes, idem Vir, ft fuper- 


* yo 8 bebit teig vita ſua. Cu- 
5 et * * 7 


Toe ta forte habuerit Hea- 
allen s prige rn fuerit Plene . Rot. Clauſ. 


„489. 
„ that a Child be 


. Li Seer. 35. rin, 
fully 17 45 of, 1775 2 


tenant off appel N el tenant per le Curteſie D' Engle- 


l calme, 
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not Abe to bave· been feudil (c); 
nor doth. its . ere fa- 
tisfactorily Some Se 72 
Writers 00 Abe N 
but MWatbaniel Bacon calls it a Bach 
Countertenure to that of Dower + ani 
yet ſuppoſes it* as ancient as "from the 
Time of the Saxons, and that it was 
therefore rather reſtored by Henry I, 
than introduced by him (ey? But as 


there are no Notices of this Curt | 


among the Laws of the Saxons," or 
— thoſe we -have of Heiry-I;, 1 


'S 7 x * 


138 99 . £ — 
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fuerit, ae, naterna ad Patrem ejus portin 
tamen fi Totes habet Pater. ejus,. quod vidiſjent illum 
Fantem oculos aperire & potuiſſet Culmen us videre 
&. -quatuer Parietes, tunc. Pattr ejus habeat. Licuntiam 
Tit) 9 Lege 245 res | defendere., 15 Vid, LL: vy 
it. ;% . 
Bag urori non dit in 1 ahem mi- 
WT craliter fit 2 Feu. Lib. 1. F, 15. 
ir. 13, 85. Ravenna in Conſuetud. Feud. Tit. 
LOS Exam. jur. Feud. Cap. 16. Q. 22, 


e 
7 


23; 2 
Aber of the Mirror ſays, that Sent fit - 


de b Curtef le Ray le premiere que tout ceux que 
ſurviviſſent leur femes dount elles uſſent conceive tenuſ- 
ſent les heritage leurs femes a touts, jours. . Mir. des Juft. 
Lib. 1, Cap. 1. Sect. 3, p. 20. Vid. Seld. Jax. 65. S 


Inſtit, Lib. 2. Tit. 2. Sect. 18. | 8 
9 Vid. Bacon Hiſt Diſc, of the Eng, Gor. 108. 
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196 2 IntroduStio to the 


ſhall (propoſe Mr. Grag's Conjecture 
as the moſt rational 1 haye met with, 
who is ſo far from thinking it Feudal, 
that he is of Opinion, that the Origi- 
nal of it ex Jure Civili non incom- 
mode deduci poteſt; ex Conflantini enim 
KReſcripto (ays he) ſancitum eſt, ut 
hereditatis materne Pater uſum- fruc- 
tum, filit Proprietatem haberent (). 

It being high Time to cloſe this In- 
quiry into the Nature of Eſtates held by 
Common Socage, I (hall now briefly hint 
the ſeveral For feitures af ſuch Eſtates, 
and then ſubmit it. 

Theſe Forfeitures are various, and 
may be conſidered as they reſpect either 
one in Fee or for Life, 
Forfeitures of Eſtates in Tes, 
— they were very many by the 
Feudal (g), and Common (h) [Pong 
are reduced, as the Law now ſtands, 
to js Feglaiterer by Ats inders. 4 Trea- 


fon 
de ur. feud A 
2 2 Sup. p. 43» 44. & Spelm. Get ad Verhun 


15 9 Vid L. Hen. I. Cap. 43. Glanv. Lid. 9. Cap. 4 
fo. 08: by & BraR, Lib, 2. Cap, 35. Sect. 11 12, 
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en ad Felony; (concerning. which I 
have already ſaid as much as is necef; 
ſary to my preſent Purpoſe, under the 
Head of Eſcbeat) and by C ier. 

That we may form a right Notion 
4 this Forfeiture by Ceſſer, it muſk 
be obſerved, that by the Feudal Law, 
if the Vaſſal did not anſwer the Du- 
ties or Services of the Fxvpr, the 
Lord might anciently (in the Infancy 
of Fzups) reſume it: But that, as the 
Feudal military Policy gradually ſub· 
ſided into a mix d, a civil as well as 
military Policy, and gave way to 
Courts, regular Proceſs, and a judi- 
cial Determination of Right, Care 
was taken that no Vaſſal or Feudal 
Tenant ſhould. be diſpoſſeſſed or de· 
prived of his Fzup or Pee, but for 
ſome determined and known Offence, 
and by the Judgment af, his Peers 
* which he” was ſo far bound to 
| ſubmit 


A Nals miles 5 certa E Convila 6h fen bes 
ium 83 niß ſecundum conſuetudinem antzce 


rum fuorum, & jutictum” parium fuorum. Vid. * 


7 


appear in che Las nt 
N Summons;/ the Lord ſhould be 


5 Leude Flv; 


. 


. — Fud. Lib. 2. Tit. 22. Raven, in Co 


— — 75 vis 


ſubmit to; that; Ih he heglected to 
upon the 


put into Poſſeſſion of the Fee; until 
ſhould think fit to appear; which 
if the did within the Year, the Poſſeſ. 


ion „„ ee to him: If not, he 


totally Nyſt it (c). Thus ſtood the 


and in this the Feudal 


ere I ent . md 
8 2 - =) . ot als CY 8 
4 | . 34 42 75 * 4 wx 2 + 4 © þ/ ' 


Lab, Tit. 1. Lib. 1. Tu. * Rag 22. II. A 
Lb. + Tit. 8. Sekt. enn 
Mete, That paves fon qui ab eodem Domino feudum 10. 
(F eud, Lib. 1. Tit. 26.) & dicuntur convaſalli, frog 
compares ; quaſi ejuſdem Patroni conclientes. (Hotom. 


jur. Feud, Cap. 2 * 2. Crag. de jure 

Pares ſunt i, quod ratione-Hominil 

5 tenure fabi invicem pares Hunt, wunig; Domino he Aut, 
pari lige vivant= Conyaſglli autem diverſarum 
eech. Jeu territoriarum, eidem Domino ſubjefti "nan 


r Pres. . Vid. Du Freſne & Spelm. Glols ad 


yo Dominus vocat militem, qui ab eo feudum fie- 
(6, dicendo eum in culpam incidi . 2 ps = 
anittere debeat, hie non re Quæritur, quid fa- 
2 67 Domino P Reſpondeo,, cum ad Curiam vocari 
fi nen ae iterum elm  debere wocari , 

que is 4 wt tertio ſeptem vel decem dierum, arbitria 
Curiæ terminando; quod fi neg; venerit ad tertiam 

— hoc ipſo feudum gy yr t ideo debet Curia 
effionem.. d fr intra annum wenerct, 

5 35h Als & Raf, & poſſeſfio- 
* 4 


die. > .F eudal. ;ad Verb, Fares) in eodem, territorio, - 
© 37741 


G — - * #. ud - 4 wat 


8 2 ” 
3 k ts 


6 8 
I Law of Bahren 3 
id" ang) Law nearly l 
aafomuch: that no Frecbolder could, 
even: at common Law, be = 
ſeiſed or diſſeiſed of his Fee or Pree- 
Aula, without the like Judgment 55 
but if he with-held the Services 
1 his Lord, the Lord might fume 
mon him into his on Court (mn), 
and might, if he td ap- 
pear upon due Summom, ſor ſuch 
Neglect or Contempt, ſeiſe the Fee | Þ 
In), and with- hold 1 it from Wi uh 


* e 22124403 — * 6 1 5 > 


— 


| 
; * | — x _. 4 
w Fa 9 1 3 - * 
| we OTE 11. 


PC) tu paret ; Mis. 8% 
| eee a fo 5 modi; amnibyus A” 
movemus. ö Fl. . 
Tap. 27. And that this was the o mmon Law, appear: 
from the Declaration in Charta Jobannis, viz. 5 
2 Homo- 8 NN A. _- — l TH 

; 1 ſunren | 
| Dee Nullis Lt- 
1 

5 De 

2 . parium. 9 pct n 
ino Iicet aa 8 | ſuum, 1 fit 
7 DES 2 LL. HediT. Gap. 55. Vid. 


r un 


Mirror f. 2, 12173. Bacon- . Hiſt. of the Eng, 
Glany 1.-p;\69- 2. ». *L42 "uy 
di quis hominem 2 61 nolit eſſe ad Fit- - 
WII. Cap. 42.) Jalſri faciat. LL. Mn. . 


q 7, 20g: 
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+ nat nec Ballivi 2900 ſeiſiemus ter- 


til he ſhould think fit to ſatisfy the 

and, Or to appear, and make 
bie Defence (o). This Seiſure was 
in the Nature of a Diſtreſs, and was 
probably the only Diſiręſ: warranted 


5 ip) until the Magna Charta of King 


Jahn, wherein the King 
following Declaration; 


makes > 
vi. WVec 


„ ram aliquam, nec redditum, pro 
KK debito aliguo, quamdiu catalla debi- 
et zoris 1 iunt ad debitum redden- 
* dum (p). In Conſequence where- 
of, the King could not from thence- 
forth ſciſe_the Fee, but for Want of 
e 2 Tan Declarations wy 
= 


3% 
7 ©) 8; 7 per 3 cui ſuæ pre 
AHedtu ſervitii ceperit tenementum tenentis ſui in manu 
farm, ut ſimplex namium, donec de redditu fuerit ſar 
Haun . cum talis cujus tenementum fuerit, 
er de. ati ſaciendo, de redditu & arreragits, reſti- 
tui debet ei poſſe No, Sc. Bract. Lib. 4- Cap. 27. fo. 


A085. b. | 
1575 Auſion (ail as = Commen Tay): ot a Ae 
Larrerages de ſervices iſſuants. des fiews per biens — 
06 4 Va ne ſe doit faire forfgis. 8 „ fiew. | 
: id. bid E 
: (q) There is, the e Declaration in u Mag. Char. "Hes. 
very little | varied; vix. Nes vero vel Balivi noſtri non 
ſeiſimus 


4 * 


—_ ' 
„ 


Law of Teures. 


lefs, was underſtood” to extend equal · 
y to all inferior Lords; who might 
however ſtill, (for ou ght appears) as 

well as the King for ant of Chat 
tels, diſtrain the Fee itſelf: But this 
Power, together with all Juriſdiction 
relating to the Fee, was ſoon after 
taken from them by the Statute of 
Marlbridge, 52 Hen. III. Cap. 22. 
vis. Mullus de cœætero poſſit diſtringere 
libere tenentes ſuos ad reſpondendum de 
libero tenemento ſuo, nec de aliguibus ad 
liberum tenementum ſuum Jpeftantibus 
Vine brevi Domini Regis: In Conſe- 


n 


26 


quence whereof the Diſtreſs of all 


inferior Lords became abſolutely 
Perſonal; inſomuch, that, if there 


were no Chattels to be fornd within 
the Fee, Juriſdiction, or Diftreſs of 
ſuch Lords O), they had no Means 


4 


* terram aliquam vel redditum pro debit hal guam- 
diu catalla debitoris præſentia ſufficiunt ad de gebitum reudndim, 
& ipſe debitor paratus fit arg atisfacere. hs 

(1) . Nullus  inſuper major vil mini. % illi 


nes faciat extra frodum ſuum, ſeu Jotum ubi = 


habeat, ve! Juriſdiftiontm. Stat. Martb. 32 Hen. : 
Cap. 2, 


| Land r de etl 


ot An dntroduction tothe 
in- theit own Hatids to .inforce the! 
& Performance of their. Services; which 


heing in, om Reſpects inconvenient 


to them, it was afterwards provided 
by. che [Syagutes . off Glcofer. (t). 
R. 2. (u), that 1 in Caſe. a Tenant 

— 5 to pay bis Rent for two. 
Years, - and there ſhould not during 
that Time be ſufficient Diſtreſs upon 
the Land, the Lord might have a 
Cafſavss : and by Means thereof, if 
the Tenant did not tender his Ar- 
us before judgment, the Lord 
id, -ypon- ſuch Caſſer; recover the 
7 5 4 bar the _ 
QF NI oe lo 
r Forſeitures by 
tainder and bx Ceſſer, the Lord Hats 
_— another, bx. Alie ation can 
eee 5 atjonir) (y),, Which 
are 0 o have. þ grounded 


as + 


= upon 


* N . Vat N 


F 0 6 Bay: 1 rh £24 N 
W. I. 21. a | 
<p id, 2 Inſ. 295, 400, 466 (Bah of rel Agony, 


I 3, 17 F. N. . 08. H. 209. >. 
N 


- 


4 - 
** > 
N . 


La of. e 20% 
vpon tn Statute: Mafſim. 2. Cap. 41% 
But - whether this Forfeiture be conſis. 
dered as a Forfeiture created, or re- 
vived, or inforced only (z) by this, 
Statute, it is no otherwiſe worth our 
preſent Notice (a), than as it ſavours 
- of the ancient Feudal Reſtraint. of : A. 
lienation, and may be thought: to have 
had its Riſe from thencgee. 


, 


2. Eſtates for Life, beſides that 

they are forfeitable by Attainder and 
by Ceſſer, are likewiſe agrecably to 
the Law of . Fzups (0), forfeited by 
Waft (c), and by all ſuch Acts as in 
the Eye of the Law tend to deveſt 
or defeat the Reverſion or Remains 


* 
„ CY CEX- 8 8 
ö r 


1 uf w +, . * 
1 * Pi 1 8 # - - » * 4 » } . 6 E » » . < 
? : * ” % * 92 4 , , * 


- (2) Fitzherb „ ſays, / that the Writ Contra formam 
was given. by the Stat. V aiim. 2. (F. N. Z. 
211. HI.) as if the Remedy, ng a OO 


9 5 by that Statute. 2 2 Inſ. 456, 457» 459, © K 
B. 211. F.G. | 


(a) Becauſe, according to Fitzherbert,' : the- Writ De 
contra formam Collationis vr for Alienations by 
Abbots, &c. of Lands the Statute © Qui 
Emptores Terrarum to y* . F. N. 585 
210. F. 211. J. 15 

* Vid, Sup. p. 44. 

Vid, Le Stat, 


r? ' x (WJ. 


de Gloc'. o N * 


* 
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Iu 


* - CP . * N 
. * "4" ls 4 — : 8 * * ? : 7 

* * 2 2 \ "4 > 

, * 1 


der. (d)) or in any Manner to 
- the: Seigniory out of the Lord — 
Wibil enim, (ſays Glanvil) de jure fu- 


cere poteſt Quis ſalva fide. ——— Quod 
bertat ad eubæredationem domiui ſui; 
and therefore (according to the lame 
1 Author )- | quis aliguid — exbœreda- 
tionam Domini ſui fecerit, & ſuper 
voc convictus Juerit, Jeodum quod de 


Ci tenet, het _ or; & Verba 


de 0 0 ra FIR 


2 % 1 7 — * : 


kheing 


Ga gone chrough the 4 Te- 


* veral Eſtates held | by\. common Socage; 
I chall now) brieffy cofifider ſuch 7e- 
nures as, upon my Diviſion” of 75 
nure into Tenures by Knight-Service 
and Socabe only, fall under the Head 


of Socage, and are yet denominated 
And uſu yy tieated as ac N 
ties of 9 5 23k 

4 cither Burgage or Gavel: 


Unit. 


\ 4 %. x Gy * 4 * [8 9. t 02 N N 5 * * 


- 


(d) 1.Inf. 251, 25 2. 


J Vid. Gew, Lib. ei ba.) 85 NA 


2 G. 35. bolt. 21, 


p | ® 
; —_ . 


— rr 


oy 
: N 


o 
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Faw of Tenures. or 


Vel 1. Ba ge ( ſo called to denote 
che partici Servite or Tenure of 
Houſes or 1 in ancient Ci- 
rie or BoFonghs (g), is moſt cer- 
rainly' 2 Sproies of Socage Tenure (h); 
inaſmuch as ſuch Tenements are hol- 
den either ibya certain annual Rent 
in ed ha (h, or by © ſome Service 
n relating 


(f) Burg gage was a Norman, as well as an Engliþ Te- 
nure. Vid. Cuſtum. de Norm. fo. 48. a. 51. 6. 
(g)] Bargagium 3 fervitas quam qui Burga- inhabitani 
pro Domiciliis ſuis prefiant. Somn. Gloſs. ad: X. Script. 
3 t . 8 Tenure en Burgage, 
pur 3 ler \tenements deins i Burgb ſont tinus ail 
ea 20 Burgh-per -certain- Rent, &c; 1 Sect. 164. I 
And — th the Service of the whole Borough was * 
uſual rendered ay an intire Farm or Rent 1 6 
ſuch Service, ſays Mr. Madox, was called Burgage or Burg 0 
Service. (Via. Mad. Hift. of the Excheg. fo. 226 zr, 
&' firma Burgi per tot.) Thus in Seotland, Burgage - holding 
is, ſays Sir Geo, Le. 3 Duty which Burghs Royal 
are obliget, v1 by their Charters, erecting 
them in-a B 58 . 
and not the — Burgeſſes. Macken Inf. of the 
of 4 _ Tit. 4. 22 9. ) jt fork, T | 
tel Tenure (en e) neft for enure en 
Secage. Lit. Se, 164. . Treat. + Gav. 143. tho', 
according to Nath. Bacon, Tenants in Burgage were by 
their Tenure bound to the Defence of their Borough, which 
is in Account, ſays he, a Limb or Member of the King- 
dom, and fo in ature of a Caftle-Guard. Bacon Hiſt. of 
| the Engl. Gov. 298. 
b. (i) Burgage is no more than a yearly 'Rent, whereby 
= Men of Cities and Boroughs held their Lands and Te- 
O nemente 


4 0 
7 
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relating to Trade (k), - and not by 


Military,” (1) or other Sende that bad 
no ſuch Relation (m). 


The Qualities of this nne vary 
e to the particular Cuſtoms 
of every Borough (n), and that with- 
out Prejudice to the Feudal Nature of 
it; it being a Maxim, as to improper 
rin | Fe EUDS 


Janes of — g, or amy ab ak Lord. 7. Hift. of 
tw . Vid. Old. Tenures Tit. Burgage & Lit. Set. 162, 
163, 164. _ 

urgagium £4 ervitus,. 91 — — —plerumg; conflat 
in Denariis HW ſolutis nee ab omni alia liberg- 
tur ſervitute, &c. Som. | Gloſs. ad X. Script. Verb. Bur- 
gaplum. For anciently (fays. Mr. Lambard) when our 

gs uſed not to receive Money of their Lands, but 
Victuals for the neceſfary. Proviſion of their Houſe, Money 
was raiſed out of the Cities and Caſties, in which Husbandry 
and Tillage was not | exerciſed, towards the Payment of the 
Soldiers | Roa and ſuch like Charges. Lamb. Peramb. of 
| Kent, 227, 228. N 

005 As to repair the Houſe of the Lord, Sc. 1 Inf. 
109. 

5 1 —ad Mi 118 non pertinet, bhabe- 
turg: ides inter ienobiles tenuras, Spelm. Gloſs. ad Verb. 
Burgagiam. 

(m) Burgage is a Tenure no way ſmelling of the Plough 
or Tillage, being current and converſaut in Cities and Towns, 
Somn, I reat. of Gav. 142, 148. 

(n) Tenures par Bourgage gardent bs Cruftume; des 
n Cuſtum. de Norm. 48. a. 51. b. Vid. Lit, Sect. 
165, 166, 167. Crag. de jur. Feud, 68. Th 


* 


Nkuns eſpecially, that Ler aut con- 
ſuetudo loci eſt obſervanda (o))... 
II. The Properties of | Gavelkind 
Tenure are ſot many, and the Quali- 
ties of it ſo different from thoſe of 
any other Tenure, that it ſeems to 
have been doubted (p), whether it 
be a: Tenure of | a Feudal Nature or 
not: It is certain, that the Gavellind 
Tenant retains ſtrong. Marks of Pro- 
priety, as Power to alien, even at the 
Age of Fifteen (q), Freedom from 
Forſeiture for Felony (r), and many 
other Privileges (() unknown to Per- 
1 eee es 


(o) Vid. Sup. p. 37. a ©) 2 
3 Vid. Selm. Neat of Feuds, 12, 38. & Gloſſ. ad 
Verb. Gaveletum. E 4101 
q) Vid. Lamb. Peramb. of Kent, 614, 633, 643. Somn. 
Treat. of Gav. 8, 9. | „ 
+. (r) Lamb, Peramb. of Kent, 634, 635. 
- (1) It has been doubted whether the Gavelkind Te- 
nant's Power of Deviſing, before the Statute of Wilk, 
was not a Privilege and Property of Gaveltind Tenure ; 
- but it is now agreed, that ſuch Power was not a Quality 
of Gavelkind, but a Privilege advanced by particular 
Cuſtoms, collateral and foreign to the Cuſtom of Gauel- 
(hind. ( Vid. Somn. Treat. of Gav. 151,—172, 1 Lev. 
80. 1 Syd. 135, 138. 2 Sd. 158. Cro. Car. 561.) And 
yet conſidering a Deviſe as a Kind of Alienation, ( extra- 
nei Hæredis inſtitutio ęſt quaſi Alienatio, Crag, 15 any 
l . a | Ws: ud. 
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ſons holding their Lands by any 
other Kind of Tenure : And it is as 
certain, that the Tenure is ſtrictly 
Feudal, and; like the more uſual Te- 
nure by Knight-Service and Socage, 
denominated from the Kind or Na- 
ture of the prevailing Service; which 
was, as the Name imports, Tributary 
or Cenſual; the Word Garellind 
being (as Mr. Somner hath, with 
great Labour and Learning, proved) 
(t) a Compound of the Saxon "Words 
Gavel! (variouſly written Gafo/ or 
Gable) and Gecynde; the former 
whereof ſignifies Tribute, Tax (u), 
or Rent ©), and the latter Kind, 
Sort or Quality: So that the wo 
Words put together, ſuggeſting ſome- 
thing of a cenſual' Nature, do, when 
applied to Lands, directly import 
that ſuch Lands are Cenſual or Rent- 
Es nas > nf 
Feud. fo. 14.) the Gaveltind Tenant's Power of De- 
=, might poſſibly de infetred from hb ane Fower'to 


(t) Vid. Somn. Treat. of Ca fo; 12-39 37. 4: 
) Sead. Jan. 129. Benſon's Vocabular. Anglo-Sax, 
{x) 1 Inf, 142. a. 2 Inf, 402. . 
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1 (9)? And yet we are not, ſays 


Somner, to o perſwade ourſelves 
that Gavelkind Lang was Cenſual on- 
ly,” or that it was not, or is not in its 
Nature, liable to any other Kind of 
Service, there being many Evidences 


ſtill extant, that e prove che 
r tdi (2). 


© Suppoſing this Etyt mon to be alto- 


gether as true as 1t is rational, it 80 


be allowed, that Gavelhind doth n 
(more than Socage) ex vi termini, im- 


port any Thing inconſiſtent with or con- 
tradictory to the Nature of a Feup or 


"wy hut that it doth was denote A Dif- 
q *; | ES"? vw 


60 The . Mr. Soma 


Time, concerning the Et sh of Gayelkind, 
ted and ee him in hi k. his Treatiſe of Nb 


ind, 
The 4. Cc. rr n 
— is indeed a new Conjecture advanced by Mr. Tay- 
on to Ms. Somner, whicti is very particu- 
ay and perhaps hardly worth our Notice ; but yet, as it 
is new and particular, it may not be impertinent, barely 
to note it. Gaveltind then, in his Opinion, is a Compound 
of the Britiſh Words Gafael 8 Enghſb Gavel) 
which ſignifies Tepare..or Hold) (em .zhe Erity Verb. 
Gafaek tenere, prehendere) and Cennedl, which ſignifies 
, qut familia, and that ſo, Gavel Kennedl might 
henily Tenura familias aut, S ein. Vid. Taylor 5 
iſt. of Gav. 92,---98, 132. 


(2) Vid. kay Treat, F Gav. 375 88, 59. 
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ference ariſing from a particular AF, 
prevailing Service, and that it 
therefore be a Tenure of a Feudal Na- 
ture, as well as any other: And that 
it was really ſuch, is apparent from 
the Obligations or Services of Fealiy 
(a), and Suit of Court (b), which 
were always as clearly incident 10 
this, as to any other Tenure; Beſides, 
a Gavellind Tenant is under * 
the ane Penalty of, 5 er, oye 


7% 


| a). 3 wa" even in Cale of Felony, % as 
the Felon; withdraw himſelf out of 


the Country, and be afterwards. o- 
lawed, or take ſanct and abjure 


the. Ben me — one 
* 


| 111100 1440 * 1890 0 

* Lamb. 3 Les en. G60 T2 1 1 " 2 

Fa Lamb. ibid. 614, ry Sonn, "Treat, of Ga. 57. 
(e) dad wid. 613, 64 0 3 I Gwe, 

and Taylor Hiſt. of Gav. . n . 


(9) L ibid. 610, 636, 637. th 817 8 
F . - $ 45 } 
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Wee | as 
the Near-and Va of his Lands and 
Tenements, and the Lord may after- 
wards take to them as an Eſcbeat (e): 
ſo that we may, without more adoz 
fairly conclude, that this Tenure is, 
like Burgape, a Kind of Socage Te 
#ur#(f);-and that it is as really Feu- 
dal as any other Species of Tenure.” 
I this Concluſion be juſt, the 
Reader may poſſibly ask, how the 
Privileges and [Qualities of this 75. 
nure ace then to be accounted for ? 
The. learned Mr. Fomner declined 
this Queſtion, as Matter of Enquiry 
beyond his Skill, and therefore 1 
ſhall not attempt to anſwer it; eſpe- 
cially ſince it will ſerve my Purpoſe, 
altogether as eig Ne ublerve , that, 
Ii we conſider. 1ſt. the great Wer 

of improper. Fons Ig); adly, that 
Fealty- is the only Thing ue 


If. RIG: to the = of ſuch 


wm pic e Fru 
Y | 25 nt Fe, LEY 


) Laub. Peri. FP Ken, bie. Caan of Kent, 


(Pad a 
ibid, 385 887. .Bro The Tenure 22. 
6 Vid. Sup. b. 32. * 


* * 1 


a 
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Fzup (b)z 8 rhe dards 
—— Power of Alienatign is: che 
Difference or diſlinguiſhingi Property 
of all alienable Fzvvs, (i); And.qthly, 
that the groſſeſt Felonies might. aceorr 
ding to the Feadiſle, be remitted (0, 
and the Son's. Right, of Juggs zone in 
many Caſes remain, notwitchſtan 
the Fault = the, Father (I) A It t will 
upon. theſe Conſiderstions, ſuficieuts 
appear, that then principal: Quali 
Bu of... Gavelhind are adventitious, 
A. chat they might, withausi Preju- 
. 5 15334 V Eh ctioitoud dice 
L be hein izle end Pnopsck 


b) Vid. Su JGinSNK Jo 141 
w 4 . p- — Gi [ 


5 — Ons Dominus ee Inidöre Fry V ltd 
declaretur . I fon "Sa wa alarms we 


{ee ee, cat ; 
de . nati 2 


Gp Pm fr feud . 
vn alli e 


N Te deliét fs non noceret, 
initio; Eau B 2 14 0 pre 


tibus, & agnatis, nomi 2 /ſiſſet, vel id ipſum vaſallus - 
in fAlipulationem expreſſe Rar — Ban 5 ob 
bigs erin alicui cance 3 of: concedentem ab 

eri uerit vel alias 4. rauit, x nels. de- 
. AS ee & Per c 11 ſelu V 2 'vel @gnatis L 


aperiri poterit. 8 ure Feud. Li . 17. 5 
fo. 391393. Crag de 1 © by 9 1 


Lam of nden 213 
dice td its Feudal Nature, have heel 


communicated to aay other Species of 
Jenure; and cor tly that they 46 


not) any of them; impenth the Trutk 
Awbat 1 hee Hache ſuggeſted con- 
cerning the Feudal/ Mare of this par- 
ticular ThE, h 0 
As for the famous purtible ( uality 
of moſt of the Lands àn Kent (m), 1 
will venture to ſay, that it was not a 
particular or proper Bitect of Gaben. 
Tenure (n): But that it Was rather the 
ancient Courſe of 0-Diſeent retaitted 
ind continued in that County (o) 1 
And how n e On- 
fis: 1 lugo. 00 . 161159! tinuance 


im) |Not'!all, for Ses A ages r, Finements 


5 wins he Ld Lag (nw ae 6 4 5 


the eldeſt Son. 
1 of the Ces. e 225. Vid. Le Stat. 31 Hew 


In) Fer -vy preſent Tenure only, ſays Mr. En 


(Peramb. of Kent, 592.) guideth thy — but 
eee Nan — A hei ancient — 


e Gant 8 80.) 
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may appear to us at this Day, yet, if 
ve conſider Gavelhind as a Sher 
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Socape Tenure; and that all Tenures 
by — or of the Nature of So- 
cage, were anciently in Point of Suc- 
ceſſion divifible ); and that: they 
might, without Prejudice to 8 
Feudal Natute, deſcend equally. o 
otherwiſe, as beſt ſuited: the Gents 
and Uſage of every Country (q): At 
will appear much more extraordinary, 
that; all other Countries ſhould de- 
part from this, the more ancient and 
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Law of. Tenures. 26 
38 eee by Knigbt-Seruice or 
Socage, in the = geſt: Seniſe,.. it re- 
mains only that 1 take ſome ſhort 
Notice of Copybolds, Which, (becauſe 
they fall not within my general Di: 
wide, muſt be conkdernd, as a d Hinds 
Aien 7 Tenur 2. | : 
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1 illenage (r), which,: conſideted as a 
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which gradually ſuperſeded it: 
that we muſt look partly at — 
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not be craced without running into 
greater Length and Nicety, than 
would be agreeable to my preſent 
Deſigu, may poſſibly be hinted in a 
very few Words For if the Normans 
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« Effects to A Lord of the Soil, 
ae like the reſt of the Stock or Cattle 

upon it (z) nothing is more 
Wel. than that they, who were 
MER. .G0 any her chan | 


9; t wines e "yl | — 


Terps. fats. Ann 114 


8 7 nt: 
$$:41234 4 ot) 
ED K. Glo, 
W A 1 & kr 


2 9 5 777 7 


* 


eow 
(Cop. 65 * and of Ea. k. 


* * 
N a 8 2 - by Sq 
— 3 A p "+" 4 5 A | Y da N * of, 
4 As.> $4 # 4£% Tis a, Fu, 9 D 2 
5 s * lh . 
9 — 0 N 6 


4+ 4 a ** * po 
2 * S 4 unn 
a * ao" 5 c 3 
. * YR. * * * 
* & '# W 


4 * ä PH 
8 
n & PR : 


State, ſhauld infranchiſe all ſuch 
vretched Perſons as fell, to their Share, 
by admitting them to Fealiy (a), in 
Reſpect of the little Living they had 
— been allowed to — meer- 
ly, as the ſcanty Supports of their 
baſe Condition; and which they 
were ſtill ſuffered to retain upon the 
like Services, as they had in their 
former Servitude —— and em- 
now cloathed with Fealty, and by 
Means thereof advanced into a Kind 
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4 non ſeignior preigne lour Hommage 

7 or entre francs ai 2 
Braten therefore mentions Homage as "a Me 
thod of 2 equivalent — Manumi 

mementutn nibil confert ————; perſon 
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of i Tere (bh differed very much 
from the ancient ſervile Poſſeſſion, 
and was from henceforth called Vl. 
Tera, ge (e). S991 50) E591 
Out — Ade again havins, 
as above, ſubmitted to the Feudal 
Law, which was a Law of Liberty, 
may be ſuppoſed” to have (imitated, 
ſome ſooner: than others (d); the Ge- 
Reroſity of the Normans,” and to 
have done _ like: But neither, did 
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Tn the French Laws of William 1. (Cap. 29.) poſſibly 
From, the Latin Word, Vilis (Vid. Cowel. Intery. 7 
Simmer | Etymolig, ad Verb. Villain.) He wis however, 
a de Fötin of thoſe Times, called Villanus, à Villa, quia 
In Villa habitavit, & operibus ruſticis, plerumgue ſor- 
didit, exercebatur. Vid. Spelm. Glofſ ad Verb. Villanus, 
©& 1 Inſ.” 116. a. Such Tenant no Freehold by the 
Courſe of the Common Law, (Lit. Sec. 81.) no Vote in 
"the making of Laws (Bacon' Hiſt.” of the Eng. Gov. 56.) 
nor could he before | the Statute 1 Rich. 
11 Hen. VIH. Cap. 26. and 19 Hen. VII. vp. 16. — 
Juryman Vid. 'ZL. Hen. I. Cap. 29.) nor was he reall 
f= any Account in the State; Proj iety being the Baſs 
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VII., as appears from the Stat. 19 H. 7. Cap. 15. 
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- 6ur, Saxon or Mor man Anceſtors mean 
to increaſe or ſtrengthen the Poſſeſ- 
fon of their Villeins, but meant to 
leave that altogether as dependent 
and precarious as before, ſave only 
that, as by their Admiſſion to Fealty, 
their Poſſeſſion was put, in ſome Mea- 
fure, upon a Feudal Foot, their Lords 
could not, in Regard to the Fealty 
implied on their Parts (e), deal e 
— ſo wantonly as before; nor 
could they, ſo long as they anfivered 
the Services and Conditions of their 
Poſſeſſions or Tenure, in Honour or 
"Conſcience, deprive or remove them 
(f): And yet they were for a long 
Time left meetly to the Conſcience 
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ving Time cut of Mind? permitted 
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af Bucoeſſion, or for Life only, be- 
came at length cuſtomary and bind- 
ling upon their —— (h), and 
advanced:fuch Poſſeſſion into the le- 
gal intereſt or Eſtate we mem call. Co- 
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to the ſlime ſervile Conditions, and 
Forfeitures, as before, they being all 


of them ſo many Branches 7 that 
Continuance or Cuſtom, which made 
it what it is. 


From this View of the Original 


| and Nature of Copyholds, we may poſ- 
ſibly collect the Ground of the great 


JV. hey of Cuſtoms, that influence and 


govern theſe Eſtates in different Ma- 
nors; it following from the preceding 
Account, if true, that they are no other 
than Cuſtomary Eſtates, after the an- 
cient Will of the firſt Lords, as it is 
preſerved and evidenced by the Rolls, 
or kept on Foot by the conſtant and un- 


Interrupted Uſages of the ſeveral Manors. 
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"I thus conſidered all the 
Tenures ſubſiſting among us at this 


Day, I muſt now ſubmit the Whole 
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and Want of 
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Author Acts for Miſtakes, 
dan. that the Reader would better in- 
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